Society of Settlement Planners

Standards of Professional Conduct for Settlement Planners

Preamble: A Settlement Planner’s Responsibilities

The Society of Settlement Planners, Inc. (SSP), is a non-profit organization, a primary purpose of which is to benefit the public by helping to ensure that settlement planning advice and services are delivered by competent ethical settlement planners. The SSP promotes the value of settlement planning and advances the settlement planning profession through public policy advocacy, education and the promotion of high standards of conduct by settlement planners. 
A settlement planner is a representative of a person participating in the design, negotiation and implementation of a settlement or satisfaction of a judgment for the benefit of a person claiming a legal entitlement to an award of damages or other compensation. A settlement planner may represent a plaintiff, a defendant, an insurer, a guardian ad litem, an heir of a claimant, an attorney or another person participating in the settlement process. Such a person is the planner’s client. 
Settlement planners may provide advice and other services to their clients concerning claim valuation, negotiation strategy, the determination of rated ages based on impaired life expectancy, life care planning for catastrophically injured claimants, allocation of proceeds, taxable and non-taxable periodic payments, structured settlements, attorney fee structures, Medicaid preservation through qualifying trusts, Medicare set-aside arrangements, investments, irrevocable trusts, assessment of a plan’s financial risk, and estate liquidity for tax planning. Settlement planners may also provide advice and other services to clients in connection with structured settlements: the settlement or satisfaction of a judgment where the award of damages includes the acceptance by the claimant or by a payee designated by the claimant, as part of a settlement of the claim, future payments of specified amounts at specified times for a specified period of time, funded by an annuity, an obligation of the United States, or a revocable or irrevocable investment management trust. Settlement planners may also assist claimants to establish a qualified settlement fund (QSF) to receive settlement proceeds, pursuant to Treasury Regulations (26 C.F.R.) § 1.468B, and to the extent permitted by these rules, may provide advice and assistance to payees in connection with the factoring of a structured payment plan. Although settlement planners may also participate in the settlement planning process as brokers or agents for the sale of the annuities issued in connection with settlements and are compensated by a commission payable upon issuance of the annuity, the essence of settlement planning is not the sale or purchase of annuities, but the provision of advice and services to those deciding whether to offer or accept such an annuity or some other means of funding in settlement of a claim or judgment.

A claimant, or a lawyer representing a claimant, may retain a settlement planner to represent the claimant, or the lawyer in connection with the lawyer’s representation of the claimant, or heirs of a decedent. A settlement planner may also be retained by a person against whom a claim is lodged (the obligor), or a person who bears responsibility for the payment of a claim, such as the obligor’s liability insurer, or a life insurance company that sells annuities to fund periodic payments in satisfaction of the claims against the original obligor or its insurer. The administrator of a QSF may also retain a settlement planner. These Rules apply to all settlement planners engaged in settlement planning without regard to whether their client is a claimant, an obligor, an obligor’s insurer, a company funding the periodic payments that will satisfy a claim, or a QSF.

Although settlement planning encompasses all the services noted in paragraph [3], some settlement planners might, to the extent permitted by these Rules, limit the scope of planning service they provide to a client to the design, negotiation or implementation of a structured settlement of a claim. Such a settlement planner is often identified as a structured settlement planner or structured settlement consultant. These Rules apply to all settlement planners without regard to any limitations on the settlement planning services to be provided to the client. 

Settlement planners may play other roles that do not constitute settlement planning services as described in paragraph [3], but are related to settlement planning, such as a lawyer representing a claimant or obligor, a financial planner, an annuity broker, or a sales agent for an issuer of an annuity or provider of trust-based investment management products. When a planner is engaged in such activities while providing settlement planning services to a client, the settlement planner must comply with these Rules to the extent that they do not conflict with the standards of conduct applicable to the related activity. In the case of a conflict between these Rules and those applicable to the related activity, the planner must act in accordance with the rules governing the related activity.

The Standards of Professional Conduct for Settlement Planners are rules of reason and are intended to impose high standards of conduct on professional settlement planners who are providing settlement planning services to a claimant or obligor, or to an attorney acting on the claimant or obligor’s behalf. They are, however, also intended to provide guidance to other professionals as they seek to ascertain their responsibilities when, in connection with the practice of their profession, they participate in the settlement planning process.

Some of the Rules use the terms “shall” or “shall not,” which denote that a professionally responsible settlement planner must comply with the standard of conduct. Rules that use the term “may” or “should” are permissive and define areas in which the settlement planner has professional discretion.

The Standards of Professional Conduct for Settlement Planners are subscribed to by members of the Society of Settlement Planners as a condition of joining and maintaining good standing in this organization. Non-members who provide settlement planning services are not required to subscribe to the Society of Settlement Planners’ mission statement or to these standards, but they are encouraged to do so.

Compliance with these Rules depends upon voluntary adherence and, secondarily, upon reinforcement by peer and public opinion. A settlement planner is also guided by personal conscience. Membership in this organization, including display of its logo on a member’s letterhead and business cards, is intended to convey to others that the member is committed to the high standards of conduct specified in these Rules.

The Standards of Professional Conduct for Settlement Planners are intended to prescribe norms of conduct and provide guidance for all who engage in the settlement process, regardless of membership in this organization. These Rules provide a basis for a member settlement planner’s self-assessment and the assessment of the professionalism of other settlement planners. Although it is not intended that a violation of these Rules will, in itself, subject a settlement planner to civil liability to a person injured by such a violation, it is expected that these Rules may be used as evidence of the conduct expected of reasonable settlement planners.

The Standards of Professional Conduct for Settlement Planners are not intended to conflict with laws, court rules, licensure requirements or other standards imposed on any regulated profession such as law, accounting, financial planning, securities trading or insurance. In the event of a conflict, the member should abide by the laws or professional standards imposed on the member’s discipline and bring the conflict to the attention of the Society of Settlement Planners Board of Directors. 

Rule 1: Terminology

(a)
Affiliate or affiliated denotes the relationship between organizations participating in the settlement in which one organization controls, is controlled by or is under common control of another organization.

 (b)
Annuity denotes an agreement to make payments to a person in specified amounts at specified times in the future. In the context of a structured settlement, it usually denotes an annuity contract issued by a company licensed to do business as an insurance company under the laws of any state.
 (c)
Claimant denotes a person seeking or entitled to compensation for damages from an obligor. A claimant may be a minor, incapacitated adult or estate of a decedent, represented by a guardian, conservator, personal representative or person of other title.
(d)
Client denotes a claimant, an obligor, an obligor’s liability insurer, or any other person who has manifested consent to be represented by a settlement planner in connection with the planning, negotiation or execution of a settlement plan and to whom the settlement planner has either manifested consent to do so or has failed to communicate an unwillingness to do so when the planner knows or reasonably should know that the person is relying on the planner to provide planning services. 

(e)
Confidential information denotes information that is not generally available to others and that a reasonable person would not want to be made available to others without his or her informed consent, such as medical data, information about financial status, eligibility for public assistance such as Medicaid, or Social Security and credit card numbers, information about personal relationships, and information protected by the Health Insurance Portability & Accounting Act of 1996 (HIPAA).

(f)
Confirmed in writing denotes, when used in reference to a person’s informed consent, that the consent is given in writing by the person or confirmed in a writing that a settlement planner promptly transmits to the client after the client has given an oral informed consent.
(g)
Cost of a structured settlement denotes the cost in present dollars to the responsible parties and their insurers to resolve or satisfy the claim, paid at the time of settlement, including cash payments made to the claimants and their creditors, to a trust to purchase an annuity or other funding asset that it will own, or to pay to a third party as consideration for the assumption of a future payment obligation. 

(h)
Factoring denotes a transfer of all or a part of a person’s rights to future payments, such as the rights to future payments provided by a structured settlement, for a current lump-sum payment.

(i)
Informed consent denotes agreement by a person to a proposed course of conduct after the settlement planner has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.

(j)
Issuer denotes a life insurance company or any other person, including an obligor or its liability insurer, which issues, or proposes to issue, an annuity or other financial instrument to be accepted by the claimant as the asset that will fund the periodic payments promised in settlement of a claim or in satisfaction of a judgment. 

(k)
Obligor denotes a person sought to be held or adjudged responsible for payment of damages to a claimant or for making payments resulting from a settlement of a claim or in satisfaction of judgment. 

(l)
Qualified settlement fund (QSF) denotes a fund, account or trust established in compliance with the Internal Revenue Code and Treasury Regulations that accepts a payment from an obligor or its insurer that discharges the obligor’s liability to a claimant(s), with the claimant’s permission, in return for the QSF’s assumption of the obligor’s liability and that then resolves or satisfies the claims formerly asserted against the original obligor. 

(m)
Reasonable denotes, when used in reference to the conduct or judgment of a settlement planner, the judgment or conduct of a prudent and competent settlement planner. 

(n)
Reasonably should know or believe denotes that which a prudent and competent settlement planner would ascertain or conclude about a matter after reasonable inquiry.

(o)
Reason to know or believe denotes that which a prudent and competent settlement planner would ascertain or conclude about a matter based on the information of which the planner was aware at the time. 

(p)
Settlement planner or planner denotes a representative who provides advice and other services to a person participating in the design, negotiation or implementation of a settlement or satisfaction of judgment for the benefit of a person claiming a legal entitlement to an award of damages or other compensation. A settlement planner may represent a plaintiff, a defendant, an insurer, a guardian ad litem, an heir of a claimant, an attorney or another person participating in the settlement process. 

(q)
Structured settlement denotes the satisfaction or resolution of a claim in which all or part of the payments to be made by or on behalf of the obligor in return for release of the claim will be made at prescribed times in the future. 

Rule 2: Competent, Diligent and Prompt Service


A settlement planner shall provide competent, diligent, and prompt service to the planner’s client. Competent settlement planning service requires the settlement planner to act with the knowledge, skill, thoroughness and preparation reasonably necessary to accomplish the client’s objectives. 

Rule 3: Communication with the Client


(a)
Prior to or within a reasonable time after commencing service as a settlement planner, the settlement planner shall inform the client, preferably in writing, of:


(1)
the scope of the services the settlement planner will provide to the client and those other settlement planning services the settlement planner knows, or reasonably should know, are needed by the client but will not be provided by the settlement planner;


(2)
where a structured settlement should be considered, the tax-free nature of the payments, the benefits and disadvantages, and the various factors that need to be considered prior to agreeing to accept a structured settlement of the underlying claim; and


(3)
the settlement planner’s responsibilities under these Rules.


(b)
A settlement planner shall keep a client reasonably informed about the status of the planning process and promptly comply with reasonable requests for information.

(c)
A settlement planner shall explain matters relating to a settlement to the extent reasonably necessary to permit the client to make informed decisions regarding the settlement.
Rule 4: Confidentiality


(a)
A settlement planner shall not disclose, use to the client’s disadvantage, or use to the advantage of the planner or a third person, confidential information obtained in the course of or as the result of the planner’s provision of services to the client, unless the client gives informed consent, or the disclosure or use is impliedly authorized by the client in order to facilitate a structured settlement or is permitted by paragraph (b). 



(b)
A settlement planner may reveal such information described in paragraph (a) to the extent the planner reasonably believes necessary to:



(1)
prevent reasonably certain death or substantial bodily harm; 



(2)
prevent the commission by the client of a crime or fraud;



(3)
establish a claim or defense on behalf of the settlement planner in a controversy between the settlement planner and the client; 


(4)
establish a defense to a criminal charge or civil claim against the settlement planner based upon conduct in which the client was involved; 


(5)
respond to allegations in any proceeding concerning the settlement planner’s professional relationship with the client; or


(6)
comply with state or federal law or court order. 


(c)
A settlement planner shall act competently to prevent inadvertent or unauthorized disclosure of client information protected by paragraph (a), including providing for secure storage or destruction of such information during and subsequent to the provision of services to the client.


(d)
A settlement planner shall make reasonable efforts to have in effect measures giving reasonable assurance that the planners’ employees will comply with the duty of confidentiality imposed upon the planner by this Rule.

Rule 5: Conflict of Interest and Loyalty


(a)
Except as provided in paragraph (b), a settlement planner shall not provide planning services to a client if there is a substantial likelihood that the planner’s services will be materially limited by the personal interests of the planner, or the interests of another client the planner is representing in the matter, or has previously represented in the matter, or a substantially related matter.


(b)
Notwithstanding the existence of a conflict of interest as specified in paragraph (a), a planner may provide planning services to a client if:


(1)
the planner reasonably believes that he/she may impartially, competently, diligently, and fairly provide the necessary planning services; 


(2)
the planner is not concurrently representing a client who is a claimant and a client who is an obligor or an obligor’s liability insurer, in a matter; and


(3)
each affected client gives informed consent confirmed in writing. 


(c)
A settlement planner shall make and implement only recommendations that are appropriate for the client and consistent with the client’s objectives. 

Rule 6: Allocation of Authority


A settlement planner must ascertain and abide by the client’s objectives concerning the structured settlement, must consult with the client, or the client’s lawyer, as to the means by which they are to be pursued, and abide by the instructions, if any, provided by the client or the client’s lawyer.

Rule 7: Fees and Other Compensation


(a)
A settlement planner shall not charge a client an unreasonably high fee for structured settlement planning services or a fee prohibited by applicable law.


(b)
A settlement planner shall not receive compensation for settlement planning services or establishing or administering a qualified settlement fund from a person other than the settlement planner’s client, or the client’s lawyer, unless the client, or the client’s lawyer, gives informed consent confirmed in writing, there is no interference with the settlement planner’s provision of advice or services or with the planner-client relationship, and confidential information is protected as required by Rule 4. 


(c)
Prior to or within a reasonable time after agreeing to provide settlement planning services, a settlement planner shall communicate to the client, or the client’s lawyer, preferably in writing the anticipated compensation from all sources, or the basis for determining the compensation, to be paid to the settlement planner and secure the consent of the client as required by paragraph (b) if the settlement planner will be paid by a person other than the client or the client’s lawyer. If the settlement planner is providing other services to the client, and will be charging an additional fee for settlement planning services, the settlement planner must separately communicate the fees being charged for the settlement planning services, preferably in writing, and otherwise comply with these Rules. 


(d)
A settlement planner shall not share compensation paid for settlement planning services, or enter into a reduced commission arrangement, or agree to do so, with a person who is not a settlement planner, unless the person who pays or is directly or indirectly charged with the cost of the services gives informed consent confirmed in writing and the sharing of compensation is not otherwise prohibited by law.

Rule 8: Limitation of Liability


A settlement planner shall not enter into an agreement with a client limiting the planner’s personal liability to the client for negligence or violation of law in connection with the planner’s provision of settlement services. 

Rule 9: Factoring Structured Settlements


(a)
A settlement planner shall not participate in a structured settlement that restricts the right of a claimant to factor rights to future payments in conformity with the provisions and requirements of the Internal Revenue Code and applicable state law unless the claimant or the claimant’s lawyer gives informed consent confirmed in a writing separate from the settlement agreement. 


(b)
A settlement planner shall not solicit by in-person, live telephone or real-time electronic contact employment by a person known to be entitled to future payments as the result of the settlement of a claim in connection with the factoring of the person’s rights to such future payments.


(c)
A settlement planner who is requested by a person entitled to receive future periodic payments to provide advice and assistance in connection with the factoring of those payments may do so if:


(1)
the settlement planner reasonably believes that the factoring transaction will be in the best interest of the payee, taking into account the welfare and support of the payee’s dependents and any standards or requirements under federal or applicable state law state, including any financial hardship exceptions; and


(2)
confirms in writing the existence of and the basis or rate for determining any compensation to be paid to the settlement planner for providing such services.

Rule 10: Dealings with Persons Other Than the Client


(a)
A settlement planner representing a client in the settlement of a claim or other matter shall not communicate about the settlement or matter with a person the settlement planner knows or reasonably should know is represented in the settlement or matter by a lawyer or another settlement planner, unless the lawyer or the other settlement planner gives consent, or the communication is authorized by law or a court order. 


(b)
In dealing on behalf of a client in the settlement process with a person who is not represented by another settlement planner or lawyer, a settlement planner:


(1)
shall not state or imply that the planner is disinterested and, if the planner knows or reasonably should know that the person misunderstands the planner’s role in the process, shall make reasonable efforts to correct the misunderstanding; and


(2)
shall not provide advice about the appropriateness of an annuity or other funding asset to be used in settlement of a claim if the interests of the person are or have reasonable possibility of being in conflict with the interests of the planner’s client, such as when a planner for an obligor is dealing with a claimant who is not represented by a lawyer or a planner; but if the planner explains to the person that the planner is acting on behalf of a client with adverse interests, the planner may inform the person of the terms of a proposed settlement plan, provide documents for execution by the person, and explain the client’s or planner’s own views concerning the settlement proposal. 


(c)
A settlement planner shall not knowingly misrepresent the benefits, advantages, conditions or terms of any insurance product, including a structured settlement annuity, or otherwise make a false or misleading statement of material fact, law, intention or opinion in connection with the provision of settlement planning services and other related services.


(d)
A settlement planner shall not engage in unfair trade practices, including but not limited to:


(1)
engaging in any activity in connection with settlement planning for which the planner does not have a proper license as required by applicable law;


(2)
referring to oneself by a title, such as “broker,” that is not an accurate representation of the settlement planner’s licensure, professional credentials and experience;


(3)
withholding from a claimant or obligor, or restricting the access of a claimant or obligor to, quotes, bids or illustrations of annuities; however, a settlement planner may limit the selection to those companies which meet minimum ratings assigned by the independent rating services and financial standards as may be required by applicable law or may be specified by the client or client’s attorney;


(4)
presenting to a claimant or obligor quotes, bids or illustrations of annuities or other financial instruments used to fund settlements that are intentionally inflated relative to those of other annuity issuers, that the settlement planner believes or has reason to believe will not be accepted by the claimant or obligor, and that the settlement planner believes or has reason to believe will create a false impression of the extent to which there is competition in the market for annuities; or 


(5)
engaging, counseling or assisting another participant in the settlement process, including a client, to engage in conduct the planner knows or reasonably should know is criminal, fraudulent, illegal or is prohibited by law as an unfair trade practice.

Rule 11: Marketing Settlement Planning Services


(a)
A settlement planner shall not make false or misleading statements about the planner, the services the planner is offering, the planner’s compensation, or other matters related to settlement planning. 


(b)
A settlement planner shall not convey anything of material value to a person for referring prospective clients to the planner, unless, prior to providing planning services to a prospective client referred to the planner by the person given value, the settlement planner discloses the value given and obtains an acknowledgement of the disclosure, in a writing signed by the prospective client. This rule does not apply if the only value given by the settlement planner consists of:


(1)
the payment of the reasonable costs of advertisements or other communications permitted by these Rules;


(2)
the referral of a client to another settlement planner or other professional in accordance with a reciprocal referral agreement that provides for the other person to refer clients or customers to the planner, if the agreement does not restrict the planner’s discretion to refer clients elsewhere and the client is informed of the existence and nature of the agreement prior to a referral and gives informed consent, confirmed in writing; or


(3)
a payment in connection with an affinity program to the extent permitted by paragraph (c).



(c)
A settlement planner shall not participate in an “affinity program” in which an organization endorses the settlement planner’s services or annuities or trust-based products offered by the planner, if the planner gives material value for the endorsement, and: 


(1)
the terms of the endorsement restrict the settlement planner’s discretion to make recommendations or take action that the planner believes to be in the best interests of the planner’s client; or


(2)
the endorsement precludes the members of the organization from doing business with other settlement planners or annuity issuers. 

Rule 12: Reporting Misconduct


A settlement planner who knows or has reason to know that another settlement planner has violated these Rules should promptly call the violation to the attention of the other settlement planner.

Rule 13: Attempting and Assisting Others to Violate the Rules, and Violating the Rules through the Acts of Another


A settlement planner shall not violate or attempt to violate these Rules, knowingly assist or induce another settlement planner to do so, or do so through the acts of another.

Rule 14: Pro Bono Planning Services


A settlement planner should provide a reasonable amount of pro bono planning services to persons for whom payment of a reasonable planner’s fee would be an undue financial burden, such as a person needing to factor a right to future payments in order to alleviate a substantial hardship. 

Adopted by the SSP membership on March 7, 2008.
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