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Two Former Tax Policy Chiefs Endorse Single-Claimant QSF  
(2003-2) — Two former assistant secretaries of the treasury for tax policy have asked the U.S. Treasury Department and the Internal Revenue Service to issue formal guidance under section 130 of the Internal Revenue Code for transfers of future payment obligations from qualified settlement funds.
Fred T. Goldberg and Kenneth W. Gideon, partners in Skadden, Arps, Slate, Meagher & Flom, llp, and Jody J. Brewster, also of the law firm’s Washington, D.C., office, have requested guidance clarifying that the assignment of a liability to make periodic payments does not fail to be a “qualified assignment” for purposes of section 130 solely because the settlement proceeds are held temporarily in a qualified settlement fund (QSF) before the liability is assigned. In addition to each serving as assistant treasury secretary for tax policy, Goldberg and Gideon both also served as chief counsel of the Internal Revenue Service, and Goldberg was IRS commissioner before moving to the tax policy post. The IRS is a bureau of the Treasury Department.
The June 19, 2003, letter was signed by all three attorneys and addressed jointly to the incumbent assistant secretary for tax policy and IRS general counsel, accompanied by a proposed revision to Revenue Procedure 93-34 incorporating their recommendations. The letter was published on-line in Tax Notes, Tax Analysts Document Service, on July 7, 2003. Doc 2003-15800 (26 original pages). Following are excerpts (some citations and footnotes have been omitted):
 Some defendants and their insurers have suggested that the economic benefit doctrine prevents a QSF, as defined in Treas. Reg. § 1.468-1(c), from making a “qualified assignment” under section 130 of the Internal Revenue Code (the “Code”), particularly in settlements involving a single claimant, but also in multiple-claimant settlements where the amount paid to the QSF by the defendant or its insurer has been pre-allocated among the claimants.
***
In summary, application of the economic benefit doctrine to prevent a qualified assignment by a QSF under section 130 would be contrary to the clear statutory override of that judicial doctrine in section 130, Congress’ intent underlying the 1988 amendment to section 130, and the policy underlying Rev. Proc. 93-34, 1993-2 C.B. 470. 
***
Under the doctrine of economic benefit, a taxpayer is considered in actual receipt of income when assets are unconditionally and irrevocably paid into a fund or trust to be used for the taxpayer’s sole economic benefit.
***
Section 130 and Congress’ Intent Underlying the 1988 Amendment
Section 130 expressly provides that the “determination for purposes of this chapter of when the recipient is treated as having received any payment with respect to which there has been a qualified assignment shall be made without regard to any provision of such assignment which grants the recipient rights as a creditor greater than those of a general creditor.” It is clear from the context in which this statutory language arose that Congress intended this language to preclude application of the economic benefit doctrine to cause an otherwise “qualified assignment” to fail to be a “qualified assignment” for purposes of section 130.
As initially enacted, section 130 restricted the rights that a claimant could have against the assignee and in the assets used to fund the future periodic payments. Specifically, section 130(c)(2)(C) (re-pealed in 1988) required that “the assignee does not provide to the recipient of such payment rights against the assignee which are greater than those of a general creditor.” The legislative history explained that the periodic payments of personal injury damages are “excludable from income only if the recipient taxpayer is not in constructive receipt of or does not have the current economic benefit of the sum required to produce the periodic payments. S. Rep. No. 97-646; H.R. Rep. No. 97-832, 97th Cong., 2d Sess. 4 (1982) (emphasis added). Congress later abandoned this “general creditor” restriction.
In 1988, Congress repealed section 130(c)(2)(C), because, in Congress’ view,  “[r]ecipients of periodic payments under structured settlement arrangements should not have their rights as creditors limited by provisions of the tax law.” H.R. Rep. No. 100-795, at 541 (1988). Congress also added the flush language to section 130(c) to provide that the determination of “when the recipient of periodic payments is treated as having received any payment with respect to which there has been a qualified assignment shall be made without regard to any provision of the assignment which grants the recipient rights as a creditor greater than those of a general creditor.” Section 6079(b)(1)(A) of the Technical and Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, 102 Stat. 3342 (emphasis added). The legislative history to the 1988 statutory amendment explains “no amount is currently includible in the recipient’s income solely because the recipient is provided creditor’s rights that are greater than the rights of a general creditor.” H.R. Conf. Rep. No. 1104, 100th Cong., 2d Sess. at II-171(1988) (emphasis added). The concepts addressed in the 1988 statutory amendment and its legislative history of “treating a payment as having been received” and “as currently includible in income” are economic benefit concepts. Congress’ intent was to make clear that these economic benefit concepts do not apply in determining whether there is a qualified assignment for purposes of section 130.
The IRS has interpreted the 1988 amendment to section 130(c) as intended to allow assignments of periodic payment liabilities without regard to whether a claimant has the current economic benefit of the settlement proceeds or the funding assets purchased with those settlement proceeds. In PLR 9703038 (Jan. 17, 1997), a defendant assigned to a trust the defendant’s liability to make future periodic payments to the claimant. The trustee used the settlement proceeds it received from the defendant to purchase funding assets and gave the claimant a security interest in the funding assets. The IRS ruled that, assuming all other requirements of section 130(c) were met, the defendant’s assignment to the trust of the defendant’s liability to make future periodic payments to the claimant was a qualified assignment. In so ruling, the IRS concluded that, although the setting aside of funds in trust for a claimant generally confers an economic benefit to the claimant, “the 1988 amendment to section 130(c) of the Code was intended to allow assignments without regard to whether the recipient has the current economic benefit of the sum required to produce the periodic payments.” Clearly, the fact that the claimant had a security interest in the funding assets did not prevent the assignment from being a qualified assignment. Nor did the fact that the assignee held the settlement proceeds in trust prior to the purchases of the funding assets prevent the assignment from being a qualified assignment.
In summary, the 1988 amendment to section 130(c) precludes any argument that an otherwise qualified assignment fails because the claimant receives the current economic benefit of settlement funds or funding assets that are held in trust.
Rev. Proc. 93-34 and Its Underlying Policy
Rev. Proc. 93-34 also supports the conclusion that the economic benefit doctrine does not apply to settlement proceeds that are held in trust in the context of a qualified assignment under section 130. Rev. Proc. 93-34 permits a QSF to make a “qualified assignment” under section 130 by treating the QSF as a “party to the suit or agreement” as required by section 130(c)(1). The premise underlying the revenue procedure is that the economic benefit doctrine does not apply where settlement proceeds are held in a QSF before the QSF makes a qualified assignment to the ultimate assignee.
Although the revenue procedure sets forth numerous requirements for a QSF to be treated as a “party to the suit or agreement,” the revenue procedure gives no indication that a QSF will be treated as a “party to the suit or agreement” for purposes of 130 only if the QSF holds funds for the benefit of more than one claimant. Indeed, the revenue procedure contains several references to “claimant” or “plaintiff” in the singular. For example, section 4.10(3) of Rev. Proc. 93-34 requires that the funding asset purchased by the assignee in connection with an assignment by a QSF must relate to the liability to a “single claimant to make periodic payments for damages.” Similarly, section 4.10(1) of Rev. Proc. 93-34 requires that the claimant agree in writing to the assignee’s assumption of the liability of the QSF to make periodic payments to the claimant. Each of these requirements presumes that identifiable assets may be set aside for the benefit of a single claimant, and the revenue procedure nonetheless concludes that the assignments are “qualified assignments” under section 130. Such a conclusion is clearly inconsistent with a conclusion that the economic benefit doctrine somehow applies to preclude a qualified assignment in the case of a single-claimant QSF.
Moreover, if the economic benefit doctrine were to apply in the case of a single-claimant QSF that makes a qualified assignment, then the doctrine would necessarily apply in the case of every QSF that makes a qualified assignment, including multiple-claimant QSFs, as well. As a general matter, application of the economic benefit doctrine is not restricted to a fund or trust with only a single beneficiary; the doctrine can apply to a fund or trust in which there are multiple beneficiaries — each with a specified share. See Pulsifer v. Comm’r, 64 T.C. 245 (1975) (holding that each of three children had to include in income in the year they won the Irish Sweepstakes the child’s one-third share of the winnings that were irrevocably placed into an account with the court solely for the benefit of the children until they reached age of majority). In every case in which a QSF is established to satisfy the claims of multiple claimants, the rules of professional conduct require that a lawyer obtain advance approval from each client of that client’s share of the aggregate settlement that funds the QSF.1 After advance approval is obtained, each claimant has an allocated share of the amount paid to the QSF.2 If the economic benefit doctrine were applied to trigger immediate receipt by the claimants of those shares, before settlements and qualified assignments were made, then no QSF could ever make a qualified assignment, and thus, Rev. Proc. 93-34 would be rendered meaningless. Clearly, Treasury and the IRS did not intend such a result.3 [Emphasis added.]
***
As the IRS itself has recognized, the 1988 amendment to section 130 was intended to allow assignments of periodic payment liabilities without regard to whether a claimant has the current economic benefit of the settlement proceeds or other assets that will be used to fund the periodic payments. ■ 
______________________
1 This ethical requirement is set forth in Rule 1.8(g) of the American Bar Association Model Rules of Professional Conduct, adopted in all 50 states, which provides, in pertinent part, as follows:
A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of . . . the clients . . . unless each client consents after consultation, including disclosure of the existence and nature of all the claims . . . and of the participation of each person in the settlement.
The penalty for failure to obtain advance approval is forfeiture by the attorney of his or her legal fees. See Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999) (adopting fee forfeiture as a remedy and remanding for trial the issue of whether the rule was violated).
2 Even if allocation of the settlement proceeds among multiple claimants were not to occur before the QSF is funded, such an allocation would have to occur before the QSF could make a final distribution to the claimants of the funds held by the QSF. [Emphasis added.]
3 It is open to doubt that the economic benefit doctrine should ever apply to trigger immediate receipt of settlement proceeds by the claimant or claimants of a QSF solely because the QSF has a single claimant or because an allocation of settlement proceeds among multiple claimants has been made. First, there is no indication in the definition of a QSF or otherwise in the regulations or legislative history under section 468B that qualification as a QSF depends upon the number of claimants or the absence of an allocation of an aggregate settlement among the claimants. Second, a QSF is a separate taxable entity that reports and pays tax on the income earned by the QSF (at the highest applicable rate and without use of the lower brackets). Application of the economic benefit doctrine to a QSF could result in both the claimant(s) having to report and pay tax on that income. Clearly, such double taxation is not a result intended by Congress, Treasury, or the IRS.  
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