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Travelers Schemes Called ‘Rebating’ and ‘Short-Changing’
Connecticut Supreme Court Remands Six Counts to Trial Court; 

Decision Likely to Have Nationwide Implications for Structures   
(2002-3) — A state high court ruling against one of the country’s largest insurers could spell the end to structured settlement “rebating” and “short-changing” schemes nationwide. Such practices are known to be commonplace among numerous liability insurers, self-insured corporations and the brokerages that enter into quid pro quo agreements with them under what is commonly called a “national markets” program.

The Connecticut Supreme Court issued its decision (SC 16647) on September 3, 2002, in the case of Macomber, et al. v. Travelers Property and Casualty Corp., et al., 804 A.2d 180 (2002). The plaintiffs, Lisa Macomber and Kathryn Huaman, the custodian for Joshua Adickes, brought this action as a class action on behalf of themselves and others similarly situated. However, the trial court had not yet been presented with the question of whether to certify this case as a class action. That is expected when the remanded case goes back to the trial court.

The action was brought against Travelers Group, Inc.; Travelers Property and Casualty Corporation, Travelers Equity Sales, Inc., Travelers Life and Annuity Company, and Salomon Smith Barney Holdings, Inc. Among the life insurance agencies with which Travelers Equity and Smith Barney dealt was Travelers Annuity, another wholly owned subsidiary of Travelers Group, according to the court record.

Six Counts Reinstated

The state supreme court reinstated six of 10 counts alleged by the plaintiffs that had been dismissed by the trial court on motion of the defendants. In their appeal, the plaintiffs claimed “the trial court improperly concluded that, regardless of the theory of liability offered by the plaintiffs, all counts of their complaint must fail because they did not sufficiently allege any legally cognizable damages.” The supreme court agreed with the plaintiffs. The five-judge panel was unanimous in its opinion.

“We are gratified by the Connecticut supreme court's unanimous decision and we are looking forward to taking this case to trial,” said Ralph M. Stone of the New York law firm Shalov, Stone & Bonner, the lead counsel for the plaintiffs. Travelers Group did not respond to an inquiry.

According to allegations in the plaintiffs’ complaint, Travelers Casualty routinely utilized structured settlements to resolve various types of claims, in accordance with industry practice. Once a claimant and Travelers Casualty agreed on a structured settlement, Travelers Casualty enlisted the aid of an insurance broker, whose job it was to arrange the purchase, from a life insurance company, of an annuity by Travelers Casualty that met the terms previously agreed upon by the claimant and Travelers Casualty. The life insurance company paid a commission to the insurance broker after Travelers Casualty had purchased the annuity, according to the plaintiffs’ complaint.

The plaintiffs further alleged that Travelers Casualty dealt primarily with those insurance brokers with whom it either had an affiliation or some sort of other special relationship. “The brokers then pay Travelers Casualty between 25 percent and 75 percent of the commissions that they receive from the life insurance companies that sell annuities to Travelers Casualty,” their complaint stated.

The ‘Rebating Scheme’

The state supreme court opinion states: “The plaintiffs claimed, specifically, that during the period between 1982 and 1994, Travelers Casualty employed its then affiliate, Travelers Equity, as its insurance broker. Travelers Equity, in turn, arranged for Travelers Casualty to purchase its annuities from Travelers Annuity. Travelers Equity returned to Travelers Casualty between 25 percent and 75 percent of the commissions that it received from Travelers Annuity or any other life insurance company.

“Beginning in January 1994, Travelers Casualty also entered into an exclusive arrangement with Smith Barney, whereby Travelers Casualty agreed to purchase all of its annuities through  [SBHU, a Travelers Group wholly owned subsidiary, which] would arrange annuity purchases by Travelers Casualty from various life insurance companies, receiving commissions from those companies in return. Smith Barney, after receiving the commissions from SBHU, would pay Travelers Casualty 50 percent of the gross commission.

“In January 1998, Travelers Casualty entered into a similar arrangement with Ringler Associates, and with Wells and Associates, both of whom are not parties to this action. Pursuant to this arrangement, the brokers agreed to ‘place a significant portion of their [non Travelers Casualty] generated premiums with [Travelers Annuity]’ and give 50 percent of their annuity commissions to Travelers Casualty,” the state supreme court opinion said. The court referred to this transfer of a portion of the commissions from the brokers to Travelers Casualty as the “rebating scheme.”

The “Short-Changing Scheme”

In addition to the rebating scheme, the plaintiffs alleged that Travelers Casualty frequently spent less “on its purchase of annuities than the amounts that its agreements with claimants call for by overstating the present net worth of the annuities,” a course of conduct which the court refers to as the “short-changing scheme.”

Solicitation Without a License

The plaintiffs further alleged that Travelers Casualty “regularly and routinely” solicited the sale of life insurance products without having a license to do so. Allegedly, Travelers Casualty claim adjusters, through their training, sales presentation, and use of [annuity quoting] software that converts a settlement amount into an annuity, provided “expertise, life insurance interpretations and guidance concerning annuity valuations and the purported advantages and disadvantages of having annuities.” The claims adjusters were said to “attempt to convince claimants, whose settlement exceeded certain amounts, to receive their settlements in the form of annuities,” the opinion says.

Lisa Macomber

In 1988, Lisa Macomber was injured in an automobile accident, settling her claim against the alleged tortfeasors, who were insured by Travelers Casualty, for $85,000 to be spent for her benefit. Of this sum, $70,000 was paid in a lump sum to her and her attorneys at the time of settlement. The remainder was to be used to purchase an annuity “with an estimated present value” of $15,000, which “was to provide Macomber with an income stream of $1,015.18 annually, with 30 payments guaranteed.” Her attorney fees were calculated using a total settlement value of $85,000. Travelers Casualty spent materially less than $15,000 for the annuity, the plaintiffs alleged, because Travelers Casualty “received undisclosed rebates in connection with the purchase of the annuity used to fund the structured settlement.”

Kathryn Huaman

Kathryn Huaman, acting as guardian of a minor child who also was involved in an automobile accident, settled her claim with Travelers Casualty for the full $10,000 policy amount. One-third, or $3,333, went for attorney fees and the balance, $6,667, was to pay for an annuity that Travelers Casualty would purchase for Huaman’s ward. The periodic payments funded by the annuity were to total $14,000 and be made in four successive years, each on January 21, beginning with $2,500 in 2005, followed by $3,000 in 2006, $3,500 in $2007, and $5,000 in 2008.

Instead of the annuity costing $6,667, as had been represented, the plaintiffs claimed that Travelers Casualty spent only $6,569.51. This short-changing was compounded, said the plaintiffs, because of the rebate paid to Travelers Casualty by the broker, based on that premium amount.

Ten-Count Complaint

Contending that the defendants’ rebating and short-changing schemes were illegal, the plaintiffs brought a 10-count complaint to the trial court. Originally, the class action case filed on June 5, 1998, by Macomber alone, in U.S. District Court, District of Connecticut, contained a claim under the federal Racketeer Influenced and Corrupt Organizations Act (RICO). Huaman had filed separately. When the federal court dismissed those allegations, it declined to consider the remaining state law questions under its supplemental jurisdiction.

The plaintiffs’ complaint included nine counts against all of the defendants and one against Travelers Casualty only. The trial court had struck the entire complaint, including all 10 counts. Six of the ten were reversed by the state supreme court and remanded to the trial court “with direction to deny the motion to strike as to those counts, and for further proceedings according to law.”

The defendants had asserted that, even if the Connecticut Supreme Court denied their motion to strike the complaint in its entirety, “the claims as to Travelers Group and Smith Barney should be stricken because the plaintiffs have not alleged any facts to support their allegations against these two defendants.” Concerning Smith Barney, the defendants said the plaintiffs had “failed to allege that either of their structured settlements was entered into during the time period that Smith Barney allegedly had a commission sharing arrangement with Travelers Casualty, namely, from 1994 to the present.” The state high court disagreed with both characterizations.

Reversing the Dismissal

The plaintiffs had alleged that, as part of the rebating scheme, Travelers Casualty, Travelers Annuity and Travelers Group “instructed claims adjusters to avoid the use of certain phrases when selling annuities in a blatant effort to avoid the consequences which might result from the acknowledgement of the conduct which adjusters were encouraged to engage in.” The high court, in noting these assertions, held that the “plaintiffs have alleged specific action on the part of Travelers Group to further the rebating scheme alleged by the plaintiffs.”

In deciding whether the trial court improperly concluded that the plaintiffs did not allege any redressable harm, the supreme court analyzed the process of settling the claims. “The first step in the settlement negotiations between Travelers Casualty and each of the plaintiffs was to agree upon a gross amount by which to satisfy their respective claims. Second, the plaintiffs agreed to have those amounts paid out to them in the form of structured settlements. As part of the structured settlements, both plaintiffs agreed to have portions of the amounts owed them invested in annuities. In entering into these agreements, the plaintiffs believed, based upon Travelers Casualty’s representations, that the amount that Travelers Casualty would spend to purchase their annuities—in other words, the “cost” of the annuity to Travelers Casualty—was the same amount that the plaintiffs agreed to have Travelers Casualty place in an annuity for them,” the decision reads.

“Critical to their theory of harm, under either the rebating or short-changing scheme,” the supreme court notes, is the plaintiffs’ “allegation that the ‘present value’ of each of their annuities was represented to be the same as the ‘cost’ of the annuity.” The high court acknowledged that whether the terms “cost” and “present value” were represented by the defendants to be synonymous is a question of fact to be determined at trial. But, for purposes of the appeal, the terms are equal, said the court.

Demonstrating Harm

The court concluded that the plaintiffs might be able to demonstrate harm to themselves in two ways. First, they have alleged “a reduced value to their annuity and a reduced income stream resulting therefrom.” Second, because the value of the annuity allegedly was less than Travelers Casualty had agreed to spend, the attorney fees were calculated incorrectly, depriving the plaintiffs of a portion of their settlement.

The defendants had argued that the plaintiffs received exactly what they bargained for, namely, an annuity that provided the plaintiffs with an agreed upon income stream. The defendants also presented the argument that, because the commission paid by the life insurance company to the broker was both legal and not part of the payments promised to the plaintiffs, it was the “broker’s money to do with as it pleased.... The fact that the broker later used a portion of that commission allegedly to pay others who provided it with services—whether its lawyers, its accountants or the insurance company whose claims representatives did the leg work in arranging the structure and securing the annuity—does not suddenly make the plaintiffs’ decade-old structured settlements the product of a fraud.” (Emphasis in original.) The state supreme court disagreed.

The Duty to Disclose

The plaintiffs had argued, according to the court’s opinion, that, “once Travelers Casualty made a representation as to how much the annuity would cost for it to purchase, Travelers Casualty had a duty to disclose any rebates or other schemes that would reduce the final cost of the annuity to Travelers Casualty.” The court then noted that it had held previously that a “failure to disclose can be deceptive only if, in light of all the circumstances, there is a duty to disclose.” The general rule given by the court (citations and internal quotes omitted) is that “silence...cannot give rise to an action...to set aside the transaction as fraudulent.... A duty to disclose will be imposed, however, on a party insofar as he voluntarily makes disclosure. A party who assumes to speak must make a full and fair disclosure as to the matters about which he assumes to speak.” 

“Based on the plaintiffs’ allegations that Travelers Casualty made affirmative misrepresentations as to the cost of the annuities,” the court noted that, “whether Travelers Casualty had a duty to disclose its agreements with various annuity brokers so that the plaintiffs could make an informed decision regarding whether to accept Travelers Casualty’s annuity offer, and if so, whether it violated that duty, are questions of mixed fact and law that would require a more detailed factual matrix that is disclosed by the plaintiffs’ allegations.”

The state supreme court agreed with the trial court that, as a general proposition, an insurer has no duty to disclose its actual cost in purchasing an annuity. “[I]n this case, given the plaintiffs’ allegations, such a duty may have arisen,” said the opinion.

Former Officer Disclosed Schemes

The “rebating” and “short-changing” schemes at the Travelers Group came to light through a well-circulated letter within the structured settlement industry written by Kevin A. Mack, who had headed the Travelers Property and Casualty Insurance Company’s structured settlement program until January 1, 1998, when Ringler Associates, Inc., and Wells and Associates allegedly took over through a rebating deal. The letter, dated February 16, 1998, and addressed to the Internal Revenue Service and several state regulatory agencies, represented that Travelers had “received in excess of $30 million in rebates over the last 15 years” from a reported $2.5 billion in annuities, which the company had purchased during that period. Litigation between Mack and his former employer was settled out of court. Mack is not a party to the Macomber case.

Implications of Macomber
The Connecticut Supreme Court decision was made in the context of whether the case was properly dismissed by the trial court and, if not, which counts would be remanded. Essentially, some matters of law were resolved, but there are still many issues of fact to be determined by the trial court, including damages.

The implications of Macomber to the future handling of structured settlements are great, however, even though the Connecticut Supreme Court’s ruling is controlling only in that jurisdiction. It is the applicable law to the Macomber case, which could be expanded in scope if it is certified as a class action. If there are plaintiffs added whose cases were settled with structured payments after January 1, 1998, for example, Ringler and Wells could be reinstated as defendants, along with any of their individual broker employees at the time who were involved in the settlements. 

(Wells was merged into a new entity, EPS Settlements Group, Inc., in 1998. Travelers Group and Citicorp were also merged in 1998. Travelers Property Casualty was spun off on August 9, 2002.)

Macomber will be applied to any other factually similar case heard in Connecticut. Possibilities include any action filed against any corporation involved in structured settlement “rebating” or “short-changing” schemes that is domiciled or has its primary place of business in that state; or, where a substantial part of the events giving rise to the claim occurred in Connecticut.

Macomber likely will be persuasive in structured settlement cases tried in jurisdictions outside of Connecticut, since the Connecticut supreme court so thoroughly analyzed and reasoned each count, citing case law from both within and without its jurisdiction. Most states have laws similar to Connecticut’s, but not necessarily identical. Also, common law is applied differently among the various states. So, the rules of law to be distilled from Macomber cannot simply be lifted from Connecticut and applied elsewhere. But, wherever a Macomber analysis can be applied, it could be persuasive. Some observers believe, this decision will open the floodgates to litigation across the country for similar causes of action.

Two cases pending in Texas before the decision in Macomber allege similar injury plus violations of state antitrust laws, Coppedge-Link v. State Farm, 53rd Judicial Dist., Travis Co., Cause No. GN-200735, and Stafford v. Allstate, 172nd Judicial Dist., Jefferson Co., Cause No. E-166795. ■

Following is how the Connecticut Supreme Court analyzed each count:
1. Breach of the implied duty of good faith and fair dealing.  Case law makes it clear that “no claim for breach of the duty of good faith and fair dealing will lie for conduct occurring prior to, or during, the formation of a contract. In the present case, the plaintiffs repeatedly alleged that the defendants made material misrepresentations and omissions of fact regarding the structured settlements that induced them to enter into the agreements at issue. Because the challenged conduct underlying the plaintiffs’ complaint thus took place at the negotiation and execution stage, rather than at the performance stage of their contracts, the defendants owed the plaintiffs no duty of good faith and fair dealing.” (Affirmed.)

2. Breach of fiduciary duty. The complaint “alleged no more than the plaintiffs enjoyed a contractual relationship with the defendants, whereby the defendants agreed to procure an annuity at a certain cost and worth a certain value in order to fund the plaintiffs’ structured settlements. Although this relationship imposed upon the defendants a duty to act in accordance with the terms of the settlements, it was not marked by the ‘unique degree of trust and confidence’ typically characteristic of a fiduciary relationship.” (Affirmed.)

3. Breach of contract (alleged only against Travelers Casualty). “[T]he plaintiffs have articulated a theory of harm that, if proven at trial, will entitle them to damages. We need not discuss that theory further.” (Reversed.)

4. Violation of the Connecticut Unfair Trade Practices Act (CUTPA), General Statutes § 42-110a et seq. The court cited its own previous ruling in Hartford Electric Supply Co. v. Allen-Bradley Co., 736 A.2d 824 (1999). which said, “in determining whether a practice violates CUTPA we have adopted the criteria set out in the cigarette rule by the Federal Trade Commission for determining when a practice is unfair: (1) whether the practice, without necessarily having been previously considered unlawful, offends public policy as it has been established by statutes, the common law, or otherwise—in other words, it is within at least the penumbra of some common law, statutory, or other established concept of unfairness; (2) whether it is immoral, unethical, oppressive, or unscrupulous; (3) whether it causes substantial injury to consumers, [competitors or other businesspersons].... All three criteria do not need to be satisfied to support a finding of [a violation of CUTPA].” (Reversed.)

5. Violation of the Connecticut Unfair Insurance Practices Act (CUIPA), General Statutes § 38a-316. “In their complaint, the plaintiffs pleaded their CUIPA allegation as a stand alone claim. In their brief to this court, however, the plaintiffs state: ‘Under Connecticut law, violations of CUIPA are enforced through claims under [CUTPA]. Indeed. [General Statutes] § 42-110g (a) of CUTPA affords a cause of action to “[a]ny person who suffers any ascertainable loss of money or property...as a result of the use or employment of a method, act or practice prohibited by section 42-110b”...including a violation of [CUIPA].’ (Emphasis in original.) Given this statement, we read count five of the plaintiffs’ complaint as an allegation that the defendants have violated CUTPA by committing a violation of CUIPA.” (Affirmed.)

6. and 7. Common-law fraud and negligent misrepresentation. “The complaint can...be read to allege that the defendants’ misstatements regarding the cost of the annuities caused the plaintiffs harm because: (1) they induced the plaintiffs to agree to the structured settlements, under which they ultimately received an annuity with a lower value than had been promised them; and (2) had the plaintiffs known that the cost to the defendants was less than what had been represented, they either could have attempted to negotiate for a better overall settlement value or requested to receive cash rather than the income stream produced by the annuities. Because the plaintiffs have thus pleaded sufficient facts upon which to demonstrate both the manner in which they were misled by the defendants’ representations regarding the cost of the annuities, as well as the resulting harm, counts six and seven should survive the defendants’ motion to strike.” (Both reversed.)

8. Civil conspiracy. “[T]he plaintiffs must properly allege: (1) a combination between two or more persons, (2) to do a criminal or an unlawful act or a lawful act by criminal or unlawful means, (3) an act done by one or more of the conspirators pursuant to the scheme and in furtherance of the object, (4) which act results in damage to the plaintiff.... [T]he plaintiffs point to two actions allegedly carried out by the defendants, which the plaintiffs contend are illegal: (1) the rebating scheme...and (2) the solicitation and sale of the insurance products without a license to do so.... [T]he plaintiffs claim that: (1) due to either a corporate relationship or specific agreement, all defendants were aware of, and knowing participants in, the rebating scheme; (2) various mergers and/or acquisitions involving [Travelers Group] and/or other Travelers entities have also resulted in questions arising concerning the nature of the rebating, and likewise have resulted in further efforts to white-wash and cover-up the illegal practices described herein; and (3) senior management of  [Travelers Casualty] and [Travelers Annuity] have repeatedly admonished middle managers and others within their organizations not to refer to the rebates and kickbacks as anything other than ‘service reimbursements,’ for fear of the consequences of any such characterizations.... As for the plaintiffs’ claim that Travelers Casualty allegedly has solicited and sold life insurance policies, the plaintiffs claim that Travelers Casualty, Travelers Annuity and Travelers Group all instructed claims adjusters to avoid the use of certain phrases when selling annuities so as to sidestep accusations that they were actually selling annuities. Even if we were to assume, as we do only for purposes of this appeal, that the rebating scheme is illegal, and that Travelers Casualty is unlawfully soliciting and selling life insurance products, the plaintiffs have sufficiently alleged that all of the defendants participated in those acts and, in some instances, attempted to cover them up.” (Citations and internal quotation marks omitted.) (Reversed.)

9. Conversion. The court agreed with the defendants’ contention that the alleged rebates are not the property of the plaintiffs and that the defendants never assumed unauthorized control over anything belonging to the plaintiffs. The plaintiffs had asserted, according to the court’s decision, that: “(1) the plaintiffs and Travelers Casualty agreed on a settlement; (2) the plaintiffs agreed to have Travelers Casualty invest a sum certain of that settlement in an annuity; (3) this sum certain was the cost of the annuity to Travelers Casualty, and was also the present value of the annuity; (4) after Travelers Casualty received a portion of the commission that the broker had received from the sale of that annuity, the net cost of the annuity to Travelers Casualty was less than what it had agreed to pay for the annuity; and (5) as a result, Travelers Casualty, in effect, was still in possession of a portion of that sum certain that it had agreed to invest for the plaintiffs.”  The state high court held that the plaintiffs “cannot point to specific, identifiable money to which they had a right, just as they must in order to support a conversion claim regarding any other type of chattel.” (Affirmed.)

10. Unjust enrichment. “[T]he plaintiffs’ allegations sufficiently stated a legally cognizable claim for damages.” (Reversed.) ■

How the Court Ruled


At a glance, here is how the Connecticut Supreme Court ruled on each of the 10 counts that had been stricken by the trial court along with a dismissal of the entire complaint. Those counts affirmed remain stricken. Those reversed are reinstated and remanded to the trial court for further action.


Breach of the implied duty of good faith and fair dealing (affirmed);


Breach of fiduciary duty (affirmed);


Breach of contract—alleged against Travelers Casualty only (reversed);


Violation of the Connecticut Unfair Trade Practices Act (reversed);


Violation of the Connecticut Unfair Insurance Practices Act (affirmed);


Fraud (reversed);


Negligent misrepresentation (reversed);


Civil conspiracy (reversed);


Conversion (affirmed); and


Unjust enrichment (reversed). 








©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com


