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Survivors of 9-11 Victims May Now Receive Structures  

(2003-2) — Families of persons killed in the 9-11 terrorism attacks now may be availed the opportunity to structure their payments from the September 11th Victim Compensation Fund of 2001 (VCF) and receive additional tax benefits, if the entire compensation amount is first paid into a qualified settlement fund (QSF). 

To date, no claim has been structured because of a number of issues raised among federal agencies. VCF Special Master Kenneth R. Feinberg has been attempting to resolve these issues since early 2002, according to his law partner, Deborah E. Greenspan. The Tax Division of the Justice Department, in consultation with the Internal Revenue Service, reportedly has been seeking a solution to allowing VCF claimants the tax and spendthrift benefits of structured settlements.

One issue that reportedly has caused a delay is the possible violation of the Anti-Deficiency Act, 31 U.S.C. § 1511, et. seq, which generally restricts any officer or employee of the United States from committing the government to an obligation extending beyond the current appropriation and liability of the United States. A structure requires the creation of future payment obligations that sometime extend for long periods. Even if the liability is to be assigned, it still must first be created. 

By paying the entire compensation amount as a lump sum to a QSF, established under the authority of Code § 468B and Treasury Regulations § 1.468B-1, no future liability of the United States is created. In turn, the QSF, which will have assumed the claim liability from the United States, enters into an agreement with the claimant that includes future periodic payments. Revenue Procedure 93-34 gives the QSF the authority to stand in the shoes of the orignal responsible party to make a “qualified assignment” of the periodic payment obligation under 26 U.S.C. § 130. The use of the QSF similarly resolves other issues, such as the liability of the United States to make payments in the event the annuity issuer defaults. 

Compensation from the VCF is paid only for a physical injury or death, both of which qualify for exclusion from gross income under 26 U.S.C. § 104(a)(2). A periodic payment obligation may be assigned as long as there has been no constructive receipt or current economic benefit of the funds on the part of the claimant.

Caution should be taken to ensure that the release language does not create constructive receipt of the compensation on behalf of the claimant, as defined in 26 C.F.R. § 1.451-2(a). Simply specifying the cash settlement amount does not cause constructive receipt, as long as it is clear that the payment transaction is to be directly between the VCF and the QSF.

Economic benefit, which is a judicially created doctrine, was intended by Congress to be overridden in structured settlements, according to statements by two former assistant secretaries for tax policy of the U.S. Treasury Department, Fred T. Goldberg and Kenneth W. Gideon, in a letter dated June 19, 2003, to Treasury and the IRS calling for issuance of formal guidance.

The VCF was created by Congress in Public Law 107-42, on September 22, 2001, known as the Air Transportation Safety and System Stabilization Act. Title IV of that Act is cited as the September 11th Victim Compensation Fund of 2001 and is codified at 49 U.S.C. § 40101. The purpose of the VCF is “to provide compensation to any individual (or relatives of a deceased individual) who was physically injured or killed as a result of the terrorist-related aircraft crashes of September 11, 2001.” The special master, according to this statute, is appointed by and acts for the U.S. attorney general.

The Act creates a federal cause of action for damages arising out of the hijacking and subsequent crashes of American Airlines flights 11 and 77 and United Airlines flights 93 and 175, and makes this cause of action the exclusive remedy against the United States for damages arising out of the hijacking and subsequent crashes. If a claim is filed with the VCF, there is no requirement to prove negligence or any other theory of liability, and no amount may be paid for punitive damages. If a claim is filed with the VCF, the claimant waives the right to file a civil action (or to be a party to an action) in any federal or state court for damages sustained as a result of the terrorist-related aircraft crashes of September 11, 2001, except to recover collateral source obligations. 

The claimant may, instead of filing with the VCF, pursue the federal cause of action created by the VCF statute in the U.S. District Court for the Southern District of New York. Liability for claims against any air carrier, whether for compensatory or punitive damages, is limited to the carrier’s liability insurance coverage. 

In the case of a decedent, who is represented by a personal representative of the estate, there is a probate matter that comes under the jurisdiction of the state in which the decedent resided at the time of death. The probate court, thus, has jurisdiction over the distribution of the estate and is logically situated to create a QSF to receive the compensation from the VCF. However, a court of general jurisdiction without any nexis to the tort claim being pursued in another court may also create a QSF under the general authority of 26 U.S.C. § 468B and its broad inherent authority as a court of general jurisdiction.

If someone presents an order to the VCF from a state court that has jurisdiction, Greenspan says “our regulations clearly say we will follow a court order.” The regulation, 28 C.F.R. § 104.52, says: “The Personal Representative shall distribute the award in a manner consistent with the law of the decedent’s domicile or any applicable rulings made by a court of competent jurisdiction.” Greenspan cautions that the regulations give the special master the authority to override a court-ordered distribution and reallocate in the event he concludes that the plan for distribution does not appropriately compensate the victim’s spouse, children or other relatives.

Trial Lawyers Care, Inc., was organized by the Association of Trial Lawyers of America (ATLA) to provide voluntary, pro bono, legal assistance to 9-11 victims and their families. ■

This article has been modified since its original publication. Also, it has been somewhat overcome by the issuance of Rev. Rul. 2003-115, which is consistent with allowing claimants to structure their proceeds.
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