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Society of Settlement Planners

Calling for Rights of Plaintiffs
(2004-1) — The Society of Settlement Planners (SSP), “believes defendants exercise unfair control over plaintiffs’ rights to structured settlements by using illegal business practices,” according to a recent announcement. That includes “licensing violations, rebating and unfair claim practices, as well as various forms of discrimination against individual plaintiffs and categories of plaintiffs.”

SSP was formed early last year as a nonprofit organization to promote and preserve the rights of personal injury victims to select a structured settlement or periodic payment judgment, including their own advisors and product providers. Its members include structured settlement planners, attorneys and product providers.

With its headquarters in Cincinnati, Ohio, SSP seeks to elevate the profession of settlement planning through education, certification, and knowledge transfer among its members and to assist personal injury victims through providing information to them, their attorneys and advisors, judges, product providers and others.

SSP recently recruited an industry pioneer as its executive director. Patrick J. Hindert is co-author of the leading textbook, Structured Settlements and Periodic Payment Judgments, published by American Lawyer Media. His textbook is required reading to be certified by the National Structured Settlements Trade Association (NSSTA). 

Hindert is no stranger to structured settlements and the laws that govern them. An attorney by profession, he served as a consultant to the National Conference of Commissioners on Uniform State Laws, which adopted the Model Periodic Payment of Judgments Act of 1980 and the Uniform Periodic Payment of Judgments Act of 1990, the latter being adopted by the American Bar Association. He was also the only person to testify before a congressional committee when structured settlements were first codified in the Periodic Payment Settlement Tax Act of 1982 (Pub. L. 97-473). He has served as NSSTA president and owned a successful structured settlement brokerage, which he sold to be merged into another company.

Society and Insurers at Loggerheads

SSP believes that Hindert’s business and legislative experience and his outstanding reputation as one of the original participants in the industry will be extremely valuable. His technical background, SSP feels, will allow the group to use the Internet to its fullest advantage.

The critical issue today, according to SSP, is who among defendants, judges and plaintiffs controls and should control key decisions affecting structured settlements and periodic payment judgments.

Hindert harbors no illusions that his latest challenge as SSP’s executive director will be easy. The mission of SSP is at loggerheads with several property and casualty companies that have found sources of profit for themselves and their affiliated life insurance companies in structured settlements and by restricting victims’ choices.

“Going After Low-Hanging Fruit”

Some liability insurers have instituted programs to recapture dollars they are obligated to pay in damages and direct them toward their life insurance affiliates, increasing the amount of capital under their management. Annuities are also very profitable to life insurance companies, especially if they are priced to make guaranteed lifetime payments and that payee dies before reaching life expectancy.

CNA Financial Corporation held an earnings conference call with investors on November 7, 2002, including its chief executive officer, chief financial officer, and heads of its capital management, life and group insurance, and property and casualty insurance operations. CNA reported, “the company has rebuilt its structured settlement business to better capture the full potential of the CNA property and casualty and life connection, and significant new activity is already evident of the momentum carrying over into ‘03.”

CNA is not alone. A popular quality management method introduced in the 1980s called “Six Sigma” was adopted by Allstate Corporation in 2000, after seeing GE Capital’s success with it, according to an article, “Allstate Saves Millions with Six Sigma,” appearing in the April 2003 issue of American Banker-Bond Buyer. 

Like CNA, one revenue-generating project at Allstate Financial, the insurer’s life and financial services arm, aims at increasing the dollars placed in structured settlements by the Allstate Property and Casualty Company, according to Tracy Friend, a senior quality manager at Allstate Financial. Friend is quoted as telling the investment publication, “we have Allstate P&C settling claims across the street. Instead of paying cash to the customer or placing the business with a different carrier, they should be looking to [Allstate Financial] first.”

A.J. Ijaz, director of Six Sigma enablement at Allstate Financial, predicts that Allstate will retain twice as many dollars in structured settlements from the P&C side once it modifies its data management system to identify automatically those claims with high potential. “Six Sigma is about going after the low-hanging fruit,” Ijaz is quoted as saying.

Other companies that have announced strategies to retain settlement dollars as annuity premium through their P&C and life company relationships include AIG, Hartford, Liberty, SAFECO, Saint Paul, State Farm, Travelers and USAA.

Profiting from Victims’ Misfortunes

Those who advocate that the plaintiffs should have the right to choose the annuity provider disagree that insurance companies should profit from the misfortunes of physical injury victims. If free-market considerations justify buying the annuity from an affiliate of the liability insurer, they say, and if that selection is okay with the victim, they have no objection. But, it should be the victim’s choice, they contend, because they note it is the victim who effectively pays the broker.

Even the United States Department of Justice, which has the highest duty of anyone to uphold the law, has fallen into a pattern of what plaintiff advocates consider to be abuse and ultra vires policy-making. The Torts Branch, which deals with claims against the U.S. under the Federal Tort Claims Act, systematically denies those people the right to engage their own structured settlement broker. Additionally, Justice Department records over a 10-year period, in three surveys initiated in Congress, confirm the continuing presence of cronyism in circumvention of procurement laws and regulations meant to prevent such practices. 

Justice’s policy also denies claimants the right to preserve Medicaid benefits by creating supplemental needs trusts under federal law and reduces the present value of the settlement offer if there is to be a structure.

‘Consumer Has Ultimate Right’

It is well settled in common law and in free-market society in general that the consumer has the ultimate right of choice, plaintiff advocates argue. The consumer has the right, they say, to select the product itself from among all products available in the entire marketplace. With that choice of product, the consumer also has the right to choose the person from whom the product will be purchased. Consumer choice is protected in numerous federal laws, such as anti-monopolization, which plaintiff rights supporters suggest indicate a strong public policy preference to let the free market decide what products get sold.

Insurance laws are adopted by states to protect the consumer. Even though the claimant in a structured settlement may not technically own the annuity, because to own it would cause the loss of tax benefits, when the transaction is complete, the annuity company will be making direct periodic payments to the claimant or other payee. In that sense, the claimant is the ultimate consumer, proponents of plaintiff rights argue. Neither the defendant nor its liability insurer will depend on the product to perform as promised by its issuer, plaintiffs’ advocates stress, they are not the consumer; the victim is. ■ 
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