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Reversal Granted Because Annuity Testimony Was Barred
(2005-1) — A defendant trucking company in a vehicle collision causing severe permanent injuries to one of the plaintiffs was granted a reversal of a $12 million award and remand for a new trial because the trial court had disallowed the defendant to present annuity evidence to determine the present value of future damages.
The Utah Court of Appeals, Third District, Salt Lake Dept., granted the defendants a new trial in an opinion filed September 23, 2004, in Gallegos, et al., Plaintiffs and Appellees, v. Dick Simon Trucking, Inc., et al., Defendants and Appellants, 2004 UT App 322;100 P.3d 243.
In 1998, Anthony Rynes, a minor, was severely injured in a collision caused by a Dick Simon employee. The action was brought on Rynes’ behalf by his guardians, Anthony and Dawn Gallegos. At trial, Dick Simon admitted liability and the parties did not seriously dispute the future cost of providing Rynes’ care.
The question of how to calculate the present value of Rynes’ future damages was hotly contested, with the court ruling on more than 30 pretrial motions. Seven months before trial, Dick Simon moved for leave to present expert testimony regarding the cost and features of an annuity, to assist the jury in the calculation of the present value of damages. Two months before trial, the court granted leave to admit the annuity testimony on the condition that the parties could agree to an appropriate jury instruction. 
At the beginning of the trial, the plaintiffs moved for reconsideration on the admissibility of annuity evidence. The court deferred, but prohibited the parties from making specific price quotes in the their opening statements.
A financial consultant called to testify by the plaintiffs based his calculations on the projected earnings of U.S. Treasury bills, likely resulting in a higher present value than an annuity. Defendant Dick Simon had planned to call a long-time executive in an international insurance company to testify as to the cost of providing Rynes’ future care expenses. Before this witness was called, the court granted the defendant’s motion to reconsider and ruled to exclude all testimony regarding annuities.
According to the appellate court’s ruling, the trial court “did not consider whether the annuitist was properly qualified as an expert. The parties did not voir dire the annuitist to determine the exact extent to which he understood the calculations that underlay annuity costs, but the record indicates that the annuitist could provide a substantial amount of information regarding the basis for the calculation of an annuity’s cost.”
Under Utah law, a finder-of-fact must discount damages for future losses “to the present cash value.” The appellate court said: “In this case, the trial court explicitly excluded all testimony regarding annuities on the ground that it asks ‘the jury to decide how the money should be invested.’ But, Rule 702 of the Utah Rules of Evidence provides that, ‘[i]f scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue,’ an expert witness may testify. The complex calculation of present value of future damages is certainly an area in which an expert’s ‘specialized knowledge will assist the trier of fact.’ We conclude that the trial court committed an error of law when it ruled to exclude evidence concerning annuity calculations, which may have provided the proper foundation for admission of the cost of an annuity.”
The appellate court also concluded that, “with the presentation of annuity evidence as an alternative means to calculate present value of future damages, there is a reasonable likelihood that the jury award would have been lower. Thus, the erroneous ruling excluding all annuity evidence was harmful.”
The Gallegoses had asserted that the annuity evidence lacks foundation because the annuity’s cost would be based partly on the assumption that Rynes has a reduced life expectancy, allowing Dick Simon to profit from its wrongdoing. Because the case involved only compensatory damages, the appellate court held that the jury’s charge is not to punish Dick Simon but to compensate Rynes for his injuries. “It is irrelevant that this particular quote for an annuity is based on a risk that Rynes may die prematurely,” the appellate court held. ■  
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