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Plaintiff’s Broker Sues for Conversion and Rebating 
(2003-3) — A structured settlement broker in Texas who had been engaged on behalf of the plaintiff in a personal physical injury medical malpractice claim has sued a competitor brokerage, its affiliate, its agent, the liability insurers and the defense attorneys for conversion of the brokerage fee based on an alleged illegal rebating scheme.

McMickle Associates, Inc., of Grapevine, Texas, filed a lawsuit in Tarrant County District Court, Cause No. 17 198061 03, on March 24, 2003, naming as defendants The Pension Co. and Pension Financial, Inc., both Pennsylvania corporations; Michael Herald, a resident of Illinois; Medical Protective Finance Corp. and Medical Protective Insurance Services, Inc., both Indiana corporations; and Smith, Rose, Finley, Harp & Price, a Texas professional corporation.

McMickle Associates alleges injuries and damages sustained at or around the time of the settlement and funding of an annuity purchased through New York Life in February 2001 and thereafter in the underlying case of Marquez, et al v. Thomas F. Lowe, M.D., et al, Cause No. B-98-0316-C, Tom Green County, Texas.

McMickle Associates stated in court filings that it had locked in the annuity quote as a broker and was entitled to a brokerage fee (commission) based upon the purchase price of the annuity. The plaintiff alleged that an illegal rebating agreement existed between Medical Protective Finance and Medical Protective Insurance Services (the insurers) and The Pension Co., Pension Financial and Herald (the defense brokers), whereby the insurers agreed to use the Pension entities and its agent in the purchase of annuities to fund future periodic payments in exchange for a rebate.

The plaintiff’s petition further states that, pursuant to the alleged illegal rebating agreement, the Pension entities and Herald misrepresented to New York Life that they were the broker in the purchase of the annuity in question and entitled to the brokerage fee, and the plaintiff believes that the Pension entities and Herald were paid the brokerage fee which McMickle Associates claims it earned. The insurers and the Smith, Rose, Finley, Harp & Price law firm were complicit in the misrepresentation to New York Life and in the conversion of the brokerage fee, the plaintiffs have alleged.

Defendants Medical Protective Insurance Services and Medical Protective Finance have asserted a general denial in their answer. Defendants Herald and the Pension entities have generally denied the allegations, reserving their rights to amend their answers and plead in “greater particularity” upon being fully apprised of the allegations through discovery. The defendant law firm has filed a motion to transfer venue to Tom Green County, denying that “any, all, or a substantial part of the purported events, occurrences, or omissions” occurred in Tarrant County. ■
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