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Plaintiff Brokers Can Assist in Trial Strategy
(2001-2) — For too many years, plaintiff lawyers have been relying on structured settlement brokers engaged by the liability insurers or self-insured defendants to handle the future payment aspects of their client’s settlements. Recent events demonstrate that this may be unwise, both for the client’s sake and because it exposes the lawyer to a legal malpractice claim by the client.

$2.5 Million Cash Left Much to Be Desired

Christina Grillo, a 19-year-old incapacitated woman, sued her own attorneys who were responsible for recovering $2.5 million from the hospital in the original medical negligence action that resulted allegedly in her birth injuries. Those who brought the suit on her behalf claimed the hospital waited too long to perform a Caesarian section delivery, leaving Christina brain damaged and in a permanent vegetative state. The subsequent action was brought against her own attorneys for their alleged failure to provide the opportunity of tax-free future income through a structured settlement. Additionally, there was no request to the life insurance markets for the assignment of a rated age, based on her medical history, to enhance lifetime benefits. Nor was there any attempt to establish or preserve the plaintiff’s Supplemental Security Income (SSI) and Medicaid eligibility through a supplemental needs trust. Instead, the funds were deposited with the court’s registry and eventually disbursed in cash. That action was concluded on January 3, 1991.

She settled with her guardian ad litem at a cost to the defendant of $2.5 million. That case was Josephine Grillo, as Guardian and Next Friend for Christina Grillo, a minor v. Mike Henry, Cause No. 96-167943-97, 96th District Court, Tarrant County, Texas. In a separate action settled on March 23, 2001, in the same court, based on the same set of facts, she recovered an additional $1.6 million from her trial attorneys. That case was styled as Josephine Grillo, as guardian and next friend for Christina Grillo, a minor v. Tom L. Pettiette, T.E. Swate and Hardy, Milutin & Johns, Cause No. 96-144090-92. The defendants expressly denied liability.

Attorneys Failed to Engage Experts

A key allegation—worthy of special note—in both lawsuits against the attorneys by the plaintiff was their failure to employ or consult “competent and correctly informed experts in taxation, trusts and/or structured annuities...to secure competent direction and guidance on how to best maximize the value of the minor plaintiff’s settlement.” Instead, the attorneys convinced the mother to request the court to approve the creation of a “Section 142 Trust” and the purchase of annuities by the trust, which did not preserve the unique tax benefits available to physical injury victims.

Representation Must Be Competent

When a plaintiff’s attorney provides the standard of care described in Rule 1.1 of the American Bar Association’s Model Rules of Professional Conduct, “[a] lawyer shall provide competent representation to a client,” the attorney does not rely on the advice of an adversary, who has no duty of loyalty to his or her client. Yet, many attorneys who would never think of relying on the defense counsel or an expert engaged by the defense in the preparation of their case in chief against the defendant willingly allow the defense to dictate who will handle a structured settlement.

Typically, the defense might offer as a settlement proposal to a plaintiff a series of future “periodic payments” along with a cash lump sum to be paid immediately. If the plaintiff’s attorney tells the defense counsel that the plaintiff desires to engage a specialist of his or her own choosing to shop for an annuity from an acceptable life insurance company and to handle the details of that aspect of the settlement, the plaintiff is given a “Hobson’s choice” of either allowing the defense’s broker to set up the periodic payments or taking the entire settlement amount in cash. The latter would void the significant tax benefits allowed under 26 U.S.C. § 104(a)(2), as they were in Grillo. Sometimes this happens after the plaintiff or plaintiff’s attorney has engaged the services of a broker, who has worked with them through the whole negotiation process. Succumbing to this uneven bargaining leverage being applied by the defense, the plaintiff’s attorney advises the client to accept the structured settlement under the defense’s terms.

Grillo suggests that, even if the plaintiff’s attorneys had shown a structured settlement proposal to Christina’s parents at the time of the original lawsuit settlement, it would have been unacceptable unless the expert had been engaged by the plaintiff’s own attorney, and not someone foisted on them by the defense. The next step in legal malpractice litigation likely will be to sue one’s own attorney for allowing the defense to handle the structure.

Broker Can Resolve Life Expectancy Issue

A structured settlement broker working with the plaintiff early in the case can provide valuable service in several ways, including help in developing the damage claim to be used in the demand and during settlement negotiations. The strategic information provided can also be useful in trial, if the case goes that far. 

Gary L. Brooks, a medical negligence attorney in Oklahoma City and a past president of the Oklahoma Trial Lawyers Association, wrote in The Advocate (April-June 2000, p. 11) about the problem of proving life expectancy in the profoundly injured individual. “The traditional approach of putting expert against expert is basically an exercise in futility,” Brooks wrote, “because none of them really have enough information to make a life expectancy prediction with acceptable scientific accuracy. No matter which side the jury believes, or what compromise they make, the plaintiff loses if they have the misfortune to live longer than projected, and the defendant loses if they live shorter.” Such was the situation with Christina Grillo, when a settlement of $2.5 million was thought to be enough to pay for her care as an infant because she was not expected to live past infancy. Christina, who was born January 9, 1982, is now 19. Part of the claim against her lawyers was that her possible survival was not considered.

Brooks points out that obtaining a rated age from a life insurance company, based on the individual’s health history, provides a solution that avoids the life expectancy question altogether and is fair to both sides. “If you want to know the cost of caring for a profoundly injured individual you can get quotes from a number of [life insurance] companies who are willing to pay a guaranteed income stream for the life of the individual, however long it might be,” he observes.

The plaintiff’s broker gathers pertinent medical information and provides it to the life insurance underwriting departments, which evaluate the information and assign an age rating on which the life insurance company will base its cost to provide guaranteed lifetime income through an annuity. The mortality risk—whether the profoundly injured person will die soon or live a normal life span—is transferred to the life insurance company, which is in the business of assuming such risk by spreading it among many lives. If the life insurance underwriters believe the individual has a significantly impaired life expectancy, the cost of an annuity to provide lifetime benefits is less, depending on the severity of the impairment, than it would be to provide the same benefits for the life of a healthy person.

Armed with this information, the plaintiff can present at trial “the irrefutable cost of care per thousand dollars per month without dispute over how long the plaintiff is going to live,” Brooks says. “This is real information that a jury can comfortably base their verdict on.” Brooks occasionally hears attorneys express concern for the rated age approach because the number is not as high as an economist would calculate using a normal life expectancy. In his experience, he says the number from the annuity company “is always going to be higher than the number the defense will put on the board. It’s almost impossible to convince a jury that a profoundly injured individual is going to live a normal life expectancy,” Brooks adds. “If you make this argument you’re going to lose credibility.”

Defense Not Likely to Provide Information

This scenario is not likely if a broker engaged by the defense is the only one submitting medical information to the life insurance companies. If the defense obtains a rated age, its traditional strategy is to use that information to develop settlement offers to be expressed in terms of future payments, without divulging that it has obtained a rated age and that the defense’s cost of providing these proposed lifetime benefits will be reduced over what it would normally cost if the measuring life’s health history had been normal. Plaintiff lawyers—because of their contingent fee agreements—have a legitimate interest in the present cost of the proposed settlement, and an expression of future benefits does not provide the present cost.

If the plaintiff’s counsel enters into settlement negotiations or begins trial without having such information that the defense likely has, when the same information is available to the plaintiff’s counsel who engages the services of a structured settlement broker with a duty of loyalty to the plaintiff, the plaintiff’s lawyer arguably is not providing competent representation. By knowing the actual cost of monthly benefits payable throughout the profoundly injured client’s lifetime, the plaintiff’s counsel can accurately arrive at a figure with the client that represents the minimum amount acceptable in a settlement. It is also an indisputable number that can be presented to the jury at trial for the purposes of calculating an award of damages, if there is a plaintiff’s verdict.

The plaintiff’s broker can also provide estimates of the actual cost of offers being made by the defense, if they are expressed as future payments. The word ESTIMATE is emphasized because the exact cost cannot be determined without knowing the parameters used by the defense broker, i.e., name of insurance company, date of quote, assumed funding date, and whether a rated age was used for the person to whom lifetime payments would be made. Any one of these factors can affect the cost—especially whether a rated age has been assigned. This is the main reason the plaintiff’s attorney should always negotiate as though the entire settlement will be paid in cash.

Broker’s Involvement Fosters Settlement

A plaintiff-engaged structured settlement broker can also provide a valuable service by explaining to the plaintiff the concept of tax-free future payments and how the actual cost of providing them is less than the sum of the payments to be received, because of compound interest at work. This should be done prior to mediation, especially if the defense has indicated that it will be presenting structured settlement proposals. Plaintiff attorneys who have engaged a structured settlement specialist often will tell the defense that they will not entertain any offers that contain future payments, and that all offers are to be expressed in terms of cash payable for the benefit of the plaintiff at the time the settlement agreement is executed. Just as often, the defense will ignore that demand and present offers that contain future payments anyway, not knowing the plaintiff’s actual needs. If the plaintiff has been familiarized with the structured settlement concept, it will not be a new thing to deal with at the mediation, which usually is stressful enough without having to deal with an unknown concept. Often, a case will settle in mediation because the plaintiff was familiar with the concept prior to the mediation, and knew what figure in settlement dollars would be the minimum acceptable. Many plaintiffs who had higher expectations than their lawyer had told them the case was worth were convinced to accept a reasonable settlement offer only because they knew the tax-free nature of the future income the settlement would provide would be enough.

Once the defense pledges to spend an agreed upon dollar amount “for the benefit of” the plaintiff, the plaintiff’s broker can shop among approximately 20 of the strongest life insurance companies in the U.S. that offer structured settlement annuities. The broker will use rated ages obtained, and will also look for daily rates and any other factor that might enhance the size of the benefits that can be obtained for the dollar amount available. Typically, when the defense broker is to handle the structure, the negotiated agreement is expressed in terms of future benefits and the present dollar cost to the defense is not documented. Any savings that might be obtained over the “book rates” that were available during the mediation will be passed back to the liability insurer as a cost savings. The injury victim receives no benefit from the savings and likely will never know that the actual cost to the defense of the annuity funding asset was less than represented to the plaintiff at the mediation. Not only is the injury victim denied any benefit from the cost savings, the contingent fee paid to the plaintiff’s own attorney is more than the contract provides. Since neither the plaintiff nor the attorney knows the actual cost of the future payments, neither is aware of the overpayment of the attorney fee.

Plaintiff Broker’s Services Are at No Cost

All of these services available from a plaintiff broker are provided at no fee if the broker is to be compensated from the commission on the annuity sale that otherwise would be paid to the defense broker.

Of some 450 full-time structured settlement brokers in the United States, there are only a handful who believe in the plaintiff’s right to select the person who will handle most likely the biggest financial transaction of the plaintiff’s life. Most brokers have alliances with the liability insurers, and that means they have a conflict of interest in working on behalf of your client. A lot of defense brokers even pay kickbacks to the casualty insurers for the privilege of being forced upon your client.

Some self-insured defendants and liability insurers offer structured settlements during negotiations to resolve physical injury and workers’ compensation claims because they genuinely believe the injury victim deserves the significant tax benefits intended by Congress. If that is the only reason they are offering a structured settlement—because they truly care about your client—then they should have no objection to your insistence on the right of your client to engage his or her own structured settlement specialist to handle the transaction, including the selection of the life insurance company that will issue the annuity.

Here’s Why Defense Wants to Control

If the defendant or liability insurer insists that its in-house structured settlement operation or its “approved” broker will handle the structure “or else your client takes cash,” it has some reason other than the best interest of your client at heart. Here are some of the possible reasons the defense wants to control:

▪   The defense intends to use structured settlement proposals, without divulging the cost or the name of the proposed annuity issuer, to lead you and your client to believe the offer was larger than it actually was. The involvement of your broker neutralizes that tactic.

▪   The defense intends to save more money, even after the plaintiff has agreed to settlement terms, by reducing the represented cost of the future periodic payments. This is done by comparative shopping, obtaining daily rates and a rated age for impaired life expectancy.

▪   The defense intends to reward its broker for assisting in the strategy to use structured settlements as a defense tool. The defense and the defense-loyal broker know that not all cases will structure, but the broker has been promised the “right” to handle any structures that result from the negotiations, just for being available.

▪   The self-insured defendant or liability insurer has a kickback arrangement with the defense-loyal broker—a secret rebate—that will further reduce its cost.

Not one of these reasons is beneficial to your client. Some are detrimental and certainly not in your client’s best interest. You do not have to allow the defense to be in control. Why would you even consider it?

Most defense-loyal brokers do not have the time or interest in making sure the structured settlement transaction considers all factors of concern to your client. After all, the defense-loyal broker has no duty to your client and, in fact, has a conflict of interest in serving your client. The defense broker will be released from all future liability when your client releases the tortfeasor, the liability insurer and all of their agents.

If any of this concerns you—it certainly should—there is a remedy. The simplest solution is to obtain from the defense, as a precondition to any mediation, their agreement that you will control any structured settlement transaction that might result. Those self-insured defendants and liability insurers that have no financial stake in foisting their own structured settlement broker onto your client, or have no other quid pro quo arrangement, should not object as long as they will be released upon payment of the agreed-upon settlement dollars and execution of the documents.

This issue should be resolved up front. Too many attorneys will not address it until the defense has agreed on a dollar amount that they will pay for the benefit of your client. The attorney then finds out that there is another condition to the settlement—the defense must provide the broker and limits the selection of the annuity company to its arbitrary “approved list.” It is now too late to negotiate this issue. The defense has the leverage to force the plaintiff to accept these additional terms.

Some plaintiff attorneys who recommend to their clients to accept the defense’s structured settlement proposal evidently believe that they can satisfy the duty of competent representation simply by asking a plaintiff broker to do a reverse calculation of the defense’s future payment offer. As pointed out earlier, this would be only an estimate of the defense’s actual cost unless several factors are known. An additional factor that comes into play after the plaintiff agrees to specific times and amounts of future payments is the daily rate quote. For larger settlement amounts, most annuity companies can become very competitive if they know they are in a bidding situation. The result is that the actual cost to the defendant can become substantially less than the book rates would show. The only way a plaintiff broker can know exactly how much the defense paid for the future benefits is if that broker’s name is on the annuity application as a broker of record. The annuity issuer will not release the cost of the annuity to the plaintiff, because the plaintiff is not the actual owner. The annuity is owned by the assignee who has assumed the future payment liability to the plaintiff or other payee.

Even if the plaintiff’s attorney demands to have a copy of the check being sent to the assignment company, there is no guarantee that the amount reflected on the check is the exact cost. If the annuity premium and assignment fee are less than the amount of the check, a refund check for the difference might be sent directly to the payor, and the plaintiff would never know. The difference can be quite substantial.

If the transaction is handled by a broker who has a duty of loyalty to the plaintiff—and no conflict of interest for being engaged by the defense—there is no doubt that any benefit of shopping for the best rate will go toward enhancing benefits for the plaintiff, rather than be returned to the defendant or insurer.

Specify Qualified Settlement Fund

If you have indications early in the negotiation process that the defense—at any layer of liability insurance coverage—intends to foist its structured settlement broker onto your client, you should resolve to use the qualified settlement fund (QSF). This is described in Treasury Regulations section 1.468B-1(c)(2) as a vehicle “to resolve or satisfy one or more contested or uncontested claims that have resulted or may result from an event (or related series of events) that has occurred and that has given rise to at least one claim asserting liability…(ii) Arising out of a tort…” Once created by the court and funded by the defendant or insurer, the QSF assumes the tort liability from the tortfeasor, who is released and dismissed with prejudice. The QSF stands in the shoes of the original released party having the payment obligation and enters into a settlement agreement. Revenue Procedure 93-34 provides that the QSF may create future payment obligations to the plaintiff and may assign those payments through a “qualified assignment” under the provisions of 26 U.S.C. § 130(c), preserving tax-free growth within the annuity just as though the structure had been made by the original released party. Once all of the QSF’s assets are disbursed, the QSF is terminated and the court’s supervision is over.

Your letter to the counsel for the tortfeasor should read something like this:

Dear [defense counsel]:

On behalf of your client, [the tortfeasor], we have agreed that his [her] insurer will pay in present-value dollars the amount of $X,XXX,XXX.XX for a release and dismissal from my client. We negotiated in terms of a cash settlement, payable in full at the time the settlement documents are signed. You agreed that the funds would be available not later than [date].

In this regard, my client directs that the entire settlement amount be paid to the [plaintiff’s surname] Qualified Settlement Fund (QSF), which my client will petition the court to create and oversee. I will provide you with the applicable federal employer identification number for this entity, which must be obtained from the Internal Revenue Service. Please advise me as soon as possible when this number is needed so as not to cause any delay in the availability of the funds.

Upon payment of this amount to the administrator of the QSF, after the court creates the QSF and appoints an administrator, your client and his [her] insurer will be released and dismissed with prejudice. Any tort liability of your client that might exist will be transferred to the QSF through a substitution of parties called a novation. This assignment of liability away from your client is absolute and irrevocable.

Additionally, the transferor will be deemed to have made “economic performance” for purposes of section 461(h) of the Internal Revenue Code of 1986, as amended, which authorizes the entire payment to be deducted in the current tax year. See 26 C.F.R. § 1.468B-3(c)(2).

I will cause to be drafted for your approval the appropriate release of all liability, and other documents pertaining to the creation of the QSF. You will be responsible for preparing a dismissal with prejudice of all claims.

Very truly,

[your name]

You avoid a legal malpractice claim exposure! ■
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com


