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New York Becomes Latest State to Require Cost Notice
(2002-3)  —New York became the fourth state to require written notification to the claimant of the amount of the premium payable to the annuity issuer in a structured settlement transaction. Effective July 1, 2002, New York joined Florida, Minnesota and Massachusetts, which have similar requirements in place.
In addition to cost, the notice in all four states must also contain the amounts and due dates of periodic payments; the discounted present value of all non-life-contingent periodic payments; the discount rate used to determine the discounted present value; and, the nature and amount of any cost that may be deducted from the periodic payments. 
Additionally, in New York, the claimant must be advised to obtain independent professional advice relating to the legal, tax and financial implications of the settlement, including adverse consequences. Neither the defendant nor defendant’s attorney may refer any advisor, attorney or firm for such purpose.
The New York statute, enacted as S7810/A6936A, added a new title 17 to chapter 5 of the state’s general obligations law, primarily to regulate settlement payment purchases. New section 5-1702 covers initial disclosures. It specifically requires the defendant or defendant’s representative to provide the notice in cases involving a claimant domiciled in that state. The language of the statutes in the other three states uses the term “obligor,” which is slightly ambiguous, leading the insurance industry generally to consider that to mean the assignment company that purchases the annuity. Notice by the assignment company usually is given when the annuity contract is issued and the executed qualified assignment returned to the assignor and claimant.
But, notice from just the assignment company in those three states may not be sufficient. Technically, in a structured settlement, the future payment promise is made by the original defendant when the tort liability is extinguished in the “settlement agreement and release” document. That makes the defendant the “obligor” until that liability is assigned to a third party. Also, these state statutes refer to the disclosures being made during settlement negotiations, which would be prior to the documents being issued. ■
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