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Lawsuit Against Travelers Group Certified as Class on Four Counts
(2004-2) — A lawsuit alleging that Travelers Group, Inc., and several of its subsidiaries conspired to short-change claimants in personal injury cases that were resolved with periodic payments funded with annuities has been certified by a Connecticut court as a class action. On remand from the Connecticut Supreme Court, the case of Lisa Macomber v. Travelers Property & Casualty, et al, arose out of Macomber’s settlement of numerous underlying personal injury and other claims with insureds of the defendant.
The Superior Court, Complex Litigation Docket at New Britain, in a Memorandum of Decision issued May 26, 2004, Docket No. X03 CV 99 0496761 S, certified Macomber’s class action on behalf of similarly situated individuals who received some portion of their settlement consideration in the form of a structured settlement funded with an annuity.
The annuities were most often purchased from defendant Travelers Life and Annuity Company, using the services of Travelers-owned brokers such as defendants Travelers Equity Sales, Inc., and Salomon Smith Barney Holdings, Inc., and other brokers with whom Travelers Casualty developed a rebating arrangement of up to half of the commissions from the annuity sales (“the rebating scheme”). Macomber alleged also that Travelers Casualty routinely spent less on the purchase of the annuities than it represented at the time of the settlement (“the short-changing scheme”).

Macomber alleged that the short-changing and rebating schemes employed by the Travelers defendants reduced her damage recovery without her knowledge. The Connecticut Supreme Court had found that Macomber was entitled to believe that the present value of her annuity was the same as its cost and that, if Travelers Casualty had made an affirmative representation to Macomber as to the cost or present value, then Travelers Casualty had a duty to disclose the true cost of the annuity.

State High Court Reinstated Counts

In an earlier action, the Connecticut Supreme Court reinstated six of ten counts in Macomber’s complaint that had been dismissed by the trial court and remanded them for further action consistent with the court’s order. See Macomber v. Travelers Property and Casualty Corp., 804 A.2d 180, 261 Conn. 636 (2002). These counts included breach of contract, violation of the Connecticut Unfair Trade Practices Act, civil conspiracy, unjust enrichment, fraud and negligent misrepresentation. A seventh count, violation of the Connecticut Unfair Insurance Practices Act, was combined with the unfair trade practices count. In its memorandum of decision, the trial court certified all counts except fraud and negligent misrepresentation for class action.

Applying Class Certification Law

In the law of class certification as applied in this case, the trial court must find the existence of several basic elements before it can certify a proposed class: “numerosity,” that the proposed class is so numerous that joinder of all members is impracticable; “commonality,” that there are questions of law or fact common to the class; “typicality,” that the claims of the representative parties are typical of the claims of the class; and “adequacy of representation,” that the representative parties will fairly and adequately protect the interests of the class. In addition, the party seeking certification must also demonstrate that the questions of law or fact common to the members of the class predominate (“predominance”) over any questions affecting only individual members and that a class action is superior (“superiority”) to other available methods for the fair and efficient adjudication of the controversy. The trial court analyzed each of these six elements as follows (edited and with citations omitted):

Numerosity — “Preliminary to class discovery, Travelers Casualty provided a list of thousands of possible class members, who had underlying accidents geographically disbursed throughout the country and who were presumably ignorant of their potential cause(s) of action. ...[E]xamination of the thirty redacted claim files entered as exhibits at the class certification hearing suggests that a substantial percentage of the thousands of claims contained in the list fall within the criteria set forth in the class definition. In addition ... the former chief financial officer of the Travelers Casualty claim department (1996-2003) testified at the evidentiary hearing that approximately 2,000 personal injury claims of various types per year are concluded by way of structured settlements. To join those hundreds of thousands of cases from across the country and to manage them as joint actions is presumptively impracticable.”

Commonality — “The class complaint alleges general business practices of Travelers Casualty, including a rebating scheme and a short-changing scheme, which allegedly give rise to the various causes of action set forth therein. ... The fact that the surviving counts are inextricably intertwined and are all rooted in the challenged general business practices of the defendants leads to the inescapable conclusion that there are common issues of both fact and law shared by the plaintiff and the potential class.” ...

“[T]he [Connecticut] Supreme Court has held that the complaint raises valid questions of law and fact as to (1) whether Travelers Casualty made representations to Macomber and the other putative plaintiffs as to the cost and/or present value of their annuities, (2) whether those representations gave rise to a duty to disclose Travelers Casualty’s true costs, and (3) whether Travelers Casualty violated that duty by failing to disclose the actual present value of the annuities and/or any rebates it received on commissions paid to brokers.”

Typicality — “The rebating and short changing schemes, as alleged in the complaint and as evidenced by the testimony and exhibits presented at the hearing on the motion for class certification, reflect an ongoing course of similar events giving rise to each putative class member’s claim — not a separate course for each claim. That is, if events occurred as the plaintiff alleges and as the preliminary evidence suggests, Travelers Casualty did not develop an individual policy of non-disclosure of its true cost to purchase structured settlements each time a claim arose, rather, it followed a general business practice of seeking and not disclosing rebates it received on annuities placed with certain brokers or the actual cost or present value of annuities it purchased in connection with the structured settlement of personal injury and other similar 
claims.”

Adequacy of Representation — “The defendants contend that Macomber is not well suited to prosecute the claims of the class members in that she had no direct contact with Travelers Casualty, no understanding of the phrase ‘estimated present value,’ is unfamiliar with the technical aspects of her claim, and her settlement with Travelers Casualty is ‘atypical and unique,’ all of which render her inadequate to properly represent the defined class. The defendants also assert that certain statutes of limitations are applicable to some of Macomber’s claims, which do not apply to the claims of other potential class members. The court finds these contentions to be specious for several reasons. 

“First, because she was represented by legal counsel, Macomber’s contact with Travelers Casualty representatives was obviously through her former attorney and not the company directly. In addition, it is the written communications reflected in her claim file rather than oral communications which constitute the essential evidence of Macomber’s claims and not any direct contact that she may have had with Travelers Casualty. 

“Second, whether Macomber understood the concept of present value is immaterial. If Travelers Casualty made a disclosure to her about the present value of her structured settlement, as her claim file reflects, it had a duty to make a ‘full and fair disclosure’ as to that value. Further, Macomber’s attorneys have demonstrated ample technical knowledge about the nature of the proposed class claims, have extensive litigation and class action experience and are fully capable of prosecuting this case as a class action.

“Third, even if some of the specific legal theories promulgated in the complaint are barred as to Macomber, she and the others still would share the same core grievance, a claimed violation of a duty by Travelers Casualty to disclose that it received rebates on commissions and/or the actual costs of the annuities it purchased in the settlement of class members’ underlying claims. ... Further ... the representative plaintiff in a class action need not share each and every claim of the class, ‘so long as the common ones predominate.’ ...

“Finally, Macomber’s claims pertain to general business practices of the defendants and are typical of the claims of other class members.”

Predominance — “Without the benefit of full class-wide discovery involving all the parties, the court has no definitive idea from which jurisdictions class members may emanate and, therefore, no way of knowing if Connecticut law conflicts with the state laws of the various members of the potential class.” ... 

“The questions of what state law to apply and whether variations in state law, if they exist, present insurmountable obstacles to maintaining the class remain to be seen and is an issue that the court may revisit as the litigation progresses.... [T]he transactions herein, as well as the defendants, are firmly rooted in the state of Connecticut where they have ‘significant contacts or significant aggregation of contacts to the claims asserted by each member of the plaintiff class, contacts creating state interests.’ After all, the home office of Travelers Casualty is in Connecticut, as is the nationwide management of the claims and structured settlement departments. Connecticut is where the company policies are set from which the challenged actions of the defendants derive. Therefore, the court cannot conclude that this case suffers from the ‘constitutional limitations’ that concerned the [U.S.] Supreme Court in Shutts.” Phillips Petroleum Co. v. Shutts, 472 U.S. 797 (1985).

Superiority — “Based on the proceedings thus far, the maintenance of a class action will likely save considerable time, energy and expense as compared to individual actions. It does not appear likely that individual class members will have an interest in controlling their own cases. Rather, it is more probable than not that a class action will enable many more of these plaintiffs to have their cases adjudicated than would individual suits, as many of the claims appear too small in value to pursue individually.” ... 

“In addition, resolution of the issues by way of a class action will avoid duplicative lawsuits involving multiple jurisdictions, protracted proceedings involving extensive judicial resources, and the risk of inconsistent results with far-reaching and incongruous consequences at tremendous expense to the defendants. Most importantly, a class action will allow the court to evaluate the efficacy of the alleged claims of inappropriate and/or illegal general business practices on the part of the defendants as asserted on behalf of the class in a consistent and relatively cost-efficient manner.”

All Class Members Short-Changed

The trial court concluded that, “since the defendants concede that it is the policy of Travelers Casualty to collect ‘service fees’ or rebates in virtually every case in which they employ a structured settlement, almost every potential class member may be a victim of the so-called rebating scheme. [And,] since rebating is a form of short-changing, every putative class member is likely to be a victim of short-changing of one form or another. In other words, all putative class members have arguably been short-changed by the practice of brokers rebating portions of their ... commissions, while others have allegedly been short-changed because Travelers Casualty disclosed amounts greater than the true amounts actually invested on behalf of claimants in structured settlements.”

While the state’s high court had found that Macomber could claim fraud and negligent misrepresentation if she were making the claim as an individual, the trial court held that these two counts did not meet the test for class action. The issue of reliance would have to be proven individually as to each class member as to the claims of common law fraud and negligent misrepresentation, which defeats the element of commonality.

The trial court certified Macomber as the representative of the class, which is “all persons who, since 1982, settled claims against Travelers Casualty insureds through structured settlements.” Macomber’s attorney, Ralph M. Stone of Shalov Stone & Bonner, llp, in New York, commented “we are pleased with the court's careful analysis of the class certification issue and we look forward to further prosecuting this important case on behalf of the class.” Travelers spokesman Marlene Ibsen, when asked previously about the Connecticut Supreme Court’s decision, responded “we believe that the proper forum for presenting our case is the court system, not the media.”
The Society of Settlement Planners (SSP), a national nonprofit educational and public policy organization comprised of structured settlement brokers and other professionals who assist injury victims in the settlement process, hopes the Macomber case class certification will reduce this practice which is known to be widespread among many liability insurers and self-insured corporations. In an issued statement, the SSP called on all entities that engage in such short-changing and rebating schemes to change the way they do business. “Congress has encouraged the use of periodic payments by providing tax benefits to tort victims,” the SSP said. “In many cases, defendants and their liability insurers have refused cooperation with the victims unless the defendant or insurer obtains part of the damage recovery, which reduces or denies all of the tax benefits intended for victims. This is contrary to public policy.” ...

“It is important to end this improper discrimination by focusing public scrutiny on the additional injury being inflicted on tort victims by current practices of defendants and insurers.” The SSP hopes the Macomber case will attract such scrutiny. 
Because of the class action certification, the Macomber case against Travelers is expected to be closely watched by liability insurers and self-insured entities that engage in direct or indirect rebating and short-changing schemes. Connecticut law, as clarified by the state supreme court in the Macomber case, may be applied not only to any company that is domiciled or has its principal place of business in Connecticut but also in any state where the company operates and a settlement takes place. Both the Connecticut Supreme Court opinion issued earlier and this class certification decision are expected to be persuasive in other jurisdictions if similar actions are brought against other insurers. ■

©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com


