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Insurer Sanctioned for Delay  
(2005-1) — A liability insurer was found to have acted in bad faith and sanctioned for holding up a settlement payment over a dispute over the selection of a structured settlement agent.
Great American Insurance Company, on February 5, 2005, lost an appeal in the Third Circuit, Court of Appeal of Louisiana. It had sought to overturn a judgment of the trial court, which had awarded damages to the plaintiffs in the amount of $40,273.97, plus a penalty of $80,547.94, for a total of $120,821.91.
The underlying lawsuit was filed by heirs of four people killed in a collision with a van owned by Defendant Classic Communications. Great American, which insured Classic Communications, was also named as a defendant. Eddis J. Fruge, et al. v. Classic Communications, Inc., et al., 2005 WL 233929 (La.App. 3 Cir.), 2004-1348 (La.App. 3 Cir. 2/2/05).
On the date set for trial, March 16, 2004, the parties entered into a settlement, which was discussed in open court, in which Great American would pay $7 million to the heirs of two of the decedents, Melissa Fruge Gaspard and Sean Gaspard. Under a state statute, failure to make payment of a settlement within 30 days after the agreement is reduced to writing constitutes bad faith.
“While there was some discussion about structuring a portion of the settlement, Great American did not tender the settlement funds when demand was made for them by the plaintiffs’ counsel on May 4, 2004,” according to the appellate court’s decision. The plaintiffs then “agreed to wait for receipt of the funds until May 10.”
“But, on May 6, a dispute arose about the agent who would be used for the structuring, and on May 10, Great American refused to structure a portion of the settlement unless it was with an agent of its choosing,” the appellate court’s opinion indicates.
The funds were not received on May 10, and the plaintiffs filed a motion for damages for bad faith the next day. “On May 12, the plaintiffs demanded payment of the $5 million that was not the subject of the dispute over structuring. Great American’s counsel responded on the same day by refusing to structure any part of the settlement and offering to tender the full $7 million,” the appeals court said.
“On May 18, defense counsel alleged in a letter that he had tendered the full amount, but that plaintiffs’ counsel refused to accept the tender. In a letter dated the same day, plaintiffs’ counsel explained that the release documents sent to the plaintiffs included a clause requiring dismissal of the bad faith claims,” the appellate decision continued. “In the course of this disagreement, the checks were sent to the plaintiffs’ counsel, but counsel for the defense refused to alter the release documents to allow the plaintiffs to proceed with the bad faith claims.”
The trial court had found that Great American acted in bad faith by refusing to tender the $5 million that was not part of the structure negotiations.
Great American, in its appeal, contended that reading aloud the terms of the settlement into the court record did not meet the statutory requirement that the terms be “reduced to writing,” for the requirement of payment within 30 days to take effect. Citing Louisiana Civil Code article 3071 and its prior opinion in another case, the appellate court said the writing requirement was satisfied because the court’s record was capable of being transcribed.
Great American also contended in its appeal that the district court erred in finding the delay in funding the settlement to be bad faith. Again, the appellate court disagreed, holding that “a trial court’s finding of bad faith is a factual determination subject to the manifest error standard of review. The trial court’s conclusion is supported by the record and will not be disturbed.” [Citations omitted.]
 In its third assignment of error, Great American argued that the damages should not have been calculated from April 16 through May 10 since it was involved in the structure negotiations and because the plaintiffs had granted an extension from May 4 through May 10. It argued, further, that the bad faith ended on May 10 when the funds became available. The appellate court noted that the argument “glosses over the attempt by Great American to require the plaintiffs to drop their bad faith claim in exchange for the settlement checks.”
 The trial court’s opinion was affirmed in all respects. ■
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