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Insurance Company Liable for Attorney’s Conduct

An insurer and an insured may be held vicariously liable for the tortious acts or omissions of an attorney hired to defend the insured, if the attorney’s tortious actions were directed, commanded, or knowingly authorized by the insurer or by the insured.

That was the holding of the Supreme Court of Tennessee in two opinions issued the same day, March 25, 2002, against Allstate Insurance Company. See Trau-Med of America, Inc. v. Allstate Ins. Co., Tenn. W1999-01524-SC-R11-CV, and Givens v. Mullikin, Tenn. W1999-01783-SC-R11-CV.

Trau-Med is a medical clinic whose purpose is to make medical care more accessible to the public, especially to uninsured and indigent personal injury victims. It takes referrals from attorneys representing uninsured injury victims, and then is compensated for its services after the victims either settle their claims or receive the proceeds of a judgment following litigation.

In its basic complaint, Trau-Med alleged that Allstate circulated a “hit list” of targeted clinics to its own employees and that company agents told its patients’ attorneys Allstate would “get” Trau-Med and Trau-Med was “next,” implying that all claimants who receive medical treatment from Trau-Med can expect “unnecessary and expensive litigation.” The objective, according to the plaintiff, was to reduce access to medical care by indigent and uninsured people, thereby limiting Allstate’s claims expenses.

Allstate allegedly directed its attorneys to file defamatory motions accusing Trau-Med of practicing medicine in violation of Tennessee law; administering physical therapy services, also in violation of state law; and employing unlicensed physical therapists.

The court noted in its opinion that the insurer’s general liability in lawsuits is to hire counsel to defend its insured; pay costs of defense; and indemnify the insured for judgments and settlements, within policy limits. The hiring of the attorney by the insurer is not to impose any duty of loyalty that affects the attorney-client relationship. The insurer must respect the attorney-client relationship, the court said, and may not control details of the attorney’s performance, dictate the strategy or tactics employed, or limit the attorney’s professional discretion.

In Givens, Allstate was alleged to have fired the first attorney hired to defend its insured in a case arising out of a 1988 traffic accident, after that attorney had substantially completed discovery. The second law firm hired by Allstate, according to the court’s ruling, began the discovery process anew to harass her, to cause her to suffer unnecessary expense, and to “weaken [her] resolve to pursue the suit to the extent that she [would] abandon it.”

While neither of these cases involved structured settlements, the implication is clear for the industry in general. Recent revelations that some other companies have engaged in fraud, illegal rebating and other acts that can be considered damaging to a claimant should cause defense attorneys some concern. Their employer, for example, often instructs defense attorneys to insist that only the liability insurer’s affiliated life insurance company can be used to fund periodic payments, which is often the means by which the other acts are committed.

Not only does this pose a conflict of interest for the attorney, whose duty is to defend the insured accused tortfeasor, it may implicate the attorney in any illegal act, and it exposes the insurer to vicarious liability for the attorney’s actions. ■
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