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Insurance Commissioners Respond to Rebating and Bid Rigging

(2005-1) — The National Association of Insurance Commissioners (NAIC) Executive Task Force on Broker Activities, formed to respond to emerging scandals surrounding undisclosed compensation arrangements by insurance brokers and bid rigging, has drafted more stringent disclosure requirements in its model legislation. The Compensation Disclosure Amendment to the Producer Licensing Model Act was adopted on December 29, 2004, following a public comment period.
 Public disclosure of these practices was first made by New York’s Attorney General Eliot Spitzer, who filed lawsuits against New York insurance broker Marsh & McLennan Cos., Inc., for allegedly rigging bids and inflating client costs, and is promising that actions against others will follow as his probe widens. Other states are studying Spitzer’s lead and are considering actions of their own.
 The NAIC, which is a nonprofit, nongovernmental organization that promotes uniformity of state insurance laws, invited public comment on some revisions to its current Producer Licensing Model Act that would require an insurance producer to disclose to an insured or prospective insured, prior to the purchase of insurance, that the producer will receive compensation from the insurer for the sale, that such compensation may differ depending upon the product and insurer, and that the producer may receive additional compensation from the insurer based upon other factors, such as premium volume placed with a particular insurer and loss or claims experience.
The NAIC is comprised of state insurance regulators, and its model acts must be enacted by the respective state legislatures before they have any enforceable effect in those states.
Settlement Planners Respond
The Society of Settlement Planners (SSP) says the initial NAIC measures do not go far enough to protect tort injury victims who settle with insurance carriers. 
“In the course of counseling injury victims, we are constantly battling practices by casualty companies and their affiliated structured settlement annuity producers, which parallel the brokerage practices intended to be covered by this disclosure amendment,” the SSP wrote in comments submitted to the NAIC.
The SSP is a national nonprofit educational and public policy association of professional structured settlement producers and others who assist injured claimants in the settlement process. 
The SSP alleges that many of the same practices are prevalent in structured settlements when initiated by liability insurers through independent producers who work in their behalf to convince settling claimants to accept periodic payments funded by annuities rather than take the whole settlement amount in cash. Federal tax policy allows the growth inside the annuity to occur income tax free in physical injury or workers’ compensation cases, when payments are structured, as an incentive to reduce the prospect of the claimants squandering their damage recovery, which many claimants who received a single lump sum have done.
Inappropriate Solicitation
The NAIC Task Force on Broker Activities defined “Inappropriate Solicitation Activities” as practices whereby an insurance producer:
“(a) seeks, requests or obtains any insurance quote, bid or illustration that is: (i) intentionally higher, changed or revised upward or otherwise intentionally less favorable to the client/consumer or prospective client/consumer or prospective client/consumer, than those provided by other insurance companies; (ii) designed or intended not to be selected by a client/consumer or prospective client/consumer; (iii) designed or intended to present to the client/consumer or prospective client/consumer a false appearance of competition by insurance companies;
“(b) withholds or limits the receipt or presentation of insurance quotes, bids or illustrations sought on behalf of a client/consumer in a manner which is contrary to the interests of the client/consumer; or
“(c) engages in activity that otherwise may be known as or understood to be ‘bid-rigging’ or inappropriate steering of business which is contrary to the interests of the client/consumer.”
In structured settlements, the common practice by liability carriers to limit the consumer’s choice of annuity markets through “approved market” lists effectively restricts the presentation of annuity quotes, which denies the consumer the benefit of free market competition. This would be a violation of example (b) on the NAIC’s Inappropriate Solicitation Activities list.
The common practice of steering annuity business to the liability carrier’s affiliated life insurance company, called “retention” in the industry, is described in example (c). Under this practice of converting damage dollars to annuity premium, the consumer is denied to his or her detriment all benefits of market competition.
These Inappropriate Solicitation Activities were incorporated in a template letter made available to the insurance commissioners of the respective states. At least some of the states made formal inquiries of their admitted insurers, asking them to identify any such activity.
Commission Disclosure
While there are fairly stringent disclosure requirements in the new NAIC model for producers who receive compensation from the customer, the rule is very nominal for producers who receive commissions from the insurer who appointed them. The producer must disclose to the customer prior to the purchase of insurance: (i) that the insurance producer will receive compensation from an insurer in connection with that placement; or (ii) that, in connection with that placement of insurance, the insurance producer represents the insurer and that the producer may provide services to the customer for the insurer.
 The problem with this new guidance is in the ambiguity of the term “customer,” according to the SSP. The SSP urges a broadened definition of “customer” to include injury victims, “who are the ultimate consumers of structured settlement annuities,” as the intended payee or measuring life of any structured settlement annuity. The SSP points out “this amendment is of particular importance because, unlike a traditional insurance contract purchase, the purchaser/owner of this type of insurance is the defendant or casualty company, with the intended consumer or recipient of the future periodic payment being the injury victim.”

“Unfortunately, evidence of such undisclosed financial arrangements is readily available from the structured settlement industry,” the SSP said, citing Macomber v. Travelers Property and Casualty Corp. 804 A.2d 180, 261 Conn. 620 (2002), in which the Connecticut Supreme Court held that, in structured settlement transactions, a defendant or insurer must not only provide payments as promised but must also spend what it represented to the claimant in settlement negotiations to be the cost of those payments. On remand, the Superior Court in New Britain certified Macomber as a class action on May 26, 2004.
The SSP’s submission to the NAIC task force alleges several common practices that result from undisclosed financial relationships between certain producer agencies and casualty companies that fund settlements under their contractual obligation to the defendant. According to the SSP, in exchange for receiving business referrals from the casualty companies, producers on the approved lists of the casualty companies have attempted:
· “To direct the structured settlement premium back to the referring casualty company’s life affiliate (asset retention), regardless of competitiveness of that company’s pricing, diversification of the investment to minimize risk to the injury victim, or the financial stability of the contract underwriter;
· “To produce a specific volume of annuity premium annually to ensure future referrals;
· “To promote a limited list of structured settlement providers, which are often not competitive or as highly rated as others available on the open market, which is specifically designed to make the life affiliate of the casualty company more attractive; and
· “To share or rebate commission earned from the structured settlement transaction with the casualty company or the casualty company’s life affiliate, which reduces the actual cost of settlement to less than that represented in negotiations.”
The SSP asserts “such practices allow approved producers to facilitate a casualty company’s agenda under the auspices of being objective, neutral or representing the best interests of the injury victim. Instances of commission sharing and similar situations as recounted in the Macomber case are typically not disclosed to the injury victim as there are currently no meaningful requirements to disclose these conflicts of interest. When injury victims are unaware of these abuses, they are powerless to protect themselves or seek other remedies or recourse.”

“The proposed broker disclosure amendment to the Producer Licensing Model Act could help provide a basis to reveal these undisclosed financial relationships and hold insurers and their producers accountable for these practices, in this $6 billion a year settlement annuity industry, if the amendment is written broadly enough to include agents and brokers handling structured settlement annuity transactions,” according to the SSP. ■
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