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HIPAA Designed to Protect Privacy of Medical Records
   

 Structured settlement brokers who submit medical records of injury victims to life insurance companies seeking the assignment of rated ages may be affected by new privacy regulations under the Health Insurance Portability & Accountability Act of 1996 (HIPAA), which took effect April 14, 2003. The regulations are titled Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R. Parts 160 and 164.

    While the regulations apply most directly to health care providers, others such as attorneys and brokers who associate with any entity that has access to someone’s private medical information are also subject to them.

In medical malpractice cases, the health care provider—physician, hospital, laboratory, etc.—is the defendant. The regulations also apply to any “business associate” of the covered entity, which includes a health plan, a health-care clearinghouse; and a health care provider.
Typically, structured settlement brokers who are engaged by the medical malpractice insurer of the health care provider obtain very sensitive medical records of the plaintiff and submit them to a dozen life insurance companies for consideration of a rate age based on impaired life expectancy. If the life insurance company’s underwriters determine the intended annuitant has a shortened life expectancy, the cost of providing lifetime payments is reduced. Often, these records contain a person’s entire health history not limited to the condition that gave rise to the tort claim. Frequently, when the broker broadcasts medical records to seek rated ages on behalf of the defense, it is done without the victim’s knowledge or consent.
The new rules are designed to protect the privacy of an individual’s medical records, stating “a covered entity may not use or disclose protected health information, except as otherwise permitted or required.”
A health care provider is defined in the regulations as “a provider of services ... and any other person or organization who furnishes, bill, or is paid for health care in the normal course of business.” That would seem to encompass a property and casualty insurer that pays for medical care of an injury victim from, say, a vehicle accident. However, Michael Costa, of the Boston law firm Greenberg Traurig, llp, who has spoken at a national HIPAA conference, points out that liability insurers are specifically carved out in the regulation. Otherwise, he said, this argument would have merit. “Don’t forget, however, that state fiduciary and consumer protection regulations are not preempted [by HIPAA] and that a legitimate argument can still be made.”
Jonathan T. Foot, a litigator with the Boston firm Palmer & Dodge, llp, says that, before a covered entity can turn over medical records even under a subpoena, notice must be given to the individual, including information about the litigation. 
    The handling of medical records in structured settlements is uncharted water. If a medical negligence insurer obtains records from the insured health care provider, then turns them over to a structured settlement broker, the health care provider might be penalized, even though the insurer is exempt. The issues are complicated and the answers unclear. HIPAA provides severe civil and criminal penalties for noncompliance, including civil fines up to $25,000 for multiple violations of the same rule in a calendar year. Criminal penalties for knowing or intentional misuse of protected, identifiable private health information can be up to $250,000 in fines and/or 10 years in prison. ■
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com


