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Georgia Supreme Court Holds Contract Governs Payment Sale

(2002-2) — Beneficiaries of structured settlements cannot sell or assign their future payments if the settlement agreement restricts it, says the Georgia Supreme Court.

The state high court affirmed on June 10, 2002, a Georgia Court of Appeals decision in July 2001 that overturned the trial court, holding that a transfer of structured settlement rights made in violation of a valid contract is invalid and unenforceable. CGU Life Insurance Co. v. Singer Asset Finance Co., 250 Ga. App. 516 (2001).

The structured settlement, made in 1997, provided future compensation to two brothers, Jonathan and Christopher Revill, for their mother’s death in a car accident. The agreement said payments could not be “accelerated, deferred, increased or decreased ... nor shall [the Revills] have the power to sell or mortgage or encumber same, or any part thereof, by assignment or otherwise.”

The Revills had sold portions of their future payments to Singer Asset Finance Company for lump sums. CGU Life brought action in Colquitt Superior Court seeking to invalidate the sale based on contract language. The Revills counterclaimed, alleging tortious interference.

This decision is believed to be the first by a state supreme court since the enactment of the Victims of Terrorism Tax Relief Act of 2001, which became effective on January 23, 2002. The bill, H.R. 2884, Congress’ response to the September 11, 2001, terrorist attacks, contained a general provision which had been in the works for several years, addressing all structured settlement factoring transactions. Section 115 of the bill added new Internal Revenue Code section 5891, which permits the sale of future payments as long as the transaction is approved in advance by an “applicable state court.” Otherwise, a 40 percent excise tax is imposed on the “factoring discount” amount.

Life insurance companies and their affiliated assignment entities had claimed that the assignment of future payments to a purchaser posed tax risks to both the claimant and the insurance companies. Section 5891, by permitting pre-approved sales, eliminates those risks and provides tax treatment certainty.

Restrictive language in the standard qualified assignment documents used in the structured settlement industry stating that no payment may be “accelerated, deferred, increased or decreased” goes to the issue of constructive receipt. If a payee has the right to make these changes, that violates section 130(c) of the Tax Code and the payee may lose tax benefits. However, new subsection 5891(c)(3)(A) defines the permitted factoring transaction to include “sale, assignment, pledge, or other form of encumbrance or alienation for consideration.” Notwithstanding, some insurance companies have been slow to remove these now-unnecessary restrictions from the document forms specified by them. ■
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