Risk Law Firm

PAGE  
Page 2
Risk Law Firm


Failure to Disclose Conflict of Interest by Adjuster Voids Settlement
Insurer’s Settlement with Unrepresented Claimant Deemed to Be Malpractice  

(2002-2) — The Washington Supreme Court has ruled in a 5-4 decision that Allstate Insurance Company engaged in the practice of law and committed legal malpractice when its claims adjuster contacted a woman whose car was struck by a driver insured by Allstate, advising her to sign a settlement and release and telling her that she did not need to hire a lawyer. Jones v. Allstate Ins. Co., 45 P.3d 1068 (Wash. 2002).

The court did not reach the issue of whether Allstate’s practice of law was unauthorized since the plaintiffs had sought no injunctive relief, but said the company must meet the standard of care for a practicing attorney if it continued its current practice of discouraging the involvement of lawyers in the settlement process.

The court found that the Allstate “employee’s conduct fell below the standard of care of a practicing attorney when she did not disclose her conflict of interest, advised the [husband and wife] claimants ... to sign the release of all claims arising from the accident, and did not either properly advise the [claimants] that there were potential legal consequences of signing Allstate’s settlement check and release or refer them to independent counsel.

Janet Jones was driving her vehicle on November 21, 1997, when it was broadsided by another vehicle that had run a stop sign. Allstate insured the other vehicle. Jones was seriously injured, incurring nearly $75,000 in medical expenses, and has undergone multiple surgeries. There were questions as to whether Jones was not wearing her seatbelt or if the seatbelt locking receiver was defective. This raised the issue of a possible seat belt product liability claim independent of any claim involving Allstate or its insured.

Three days after the accident, an Allstate claims adjuster sent Jones a letter stating that the claim adjuster’s role would be to ensure that Jones received quality service. At the time of the accident, Allstate separated its claim functions into represented and unrepresented claimants. Allstate adjusters, such as the one assigned to Jones, were instructed to act as the individual’s claim representative for unrepresented claimants. Over the next two months, according to the court’s decision, the Allstate claims adjuster made frequent contact with the Joneses and were very helpful to them in getting medical bills paid. In fact, the husband had stated that the Allstate employee was more helpful to him than was his own insurance company.

In early December 1997, the husband, Terry Jones, met with two attorneys to discuss pursuing the seat belt product liability claim, but did not retain them. When Terry Jones later informed the claims adjuster about the possible independent seat belt claim against the manufacturer of the Jones’ car, the adjuster told him that she could not continue to represent him in his dealings with Allstate if he hired an attorney. In January 1998, the claims adjuster sent the Joneses a letter, a “Release of All Claims” form for both husband and wife to sign, and a check in the amount of $25,000 payable to Janet Jones. The letter explained that the $25,000 represented the bodily injury limits of Allstate’s insured’s policy.

The release form stated that, in consideration of the $25,000, the Joneses released the owners and drivers of the other car, Allstate, “and any other person, firm or corporation charged or chargeable with responsibility ... from any and all claims ... and causes of action.” The release was accompanied by a “Post-It” note from the claims adjuster asking the Joneses to sign and return the release to her. The Joneses did not sign the release because it appeared to them that they would be giving up all of their claims, presumably including the one for products liability. However, Janet Jones signed and deposited the check, which had contained the following statement: “Final settlement of any and all claims arising from bodily injury caused by accident on 11/21/97.” In September 1998, the Joneses attempted to return the money by writing Allstate a check for $25,000, but Allstate refused to accept it saying it considered the Joneses’ claim settled and closed.

Citing its previous holdings in other cases, the Washington Supreme Court said the well-settled definition of the ‘practice of law’ in that state included three categories of activities: 1) the doing or performing of services in a court of justice, in any matter depending therein, throughout its various stages, and in conformity with the adopted rules of procedure; 2) legal advice and counsel; and 3) the preparation of legal instruments and contracts by which legal rights are secured. (Citations omitted.)

The court found that the claims adjuster had engaged in the third type of law practice. It noted that “a plainly adversarial posture generally prevents the typical claims adjuster from engaging in the unauthorized practice of law.” In this case, the trial court had found that the Allstate claims adjuster “had embarked on a course of conduct which could reasonably cause a person to believe that she was not an adversary and her relationship with the Joneses thus began to mimic an attorney-client relationship.” In the trial court’s view, the advice the claims adjuster “gave the Joneses—that they should sign the release—without advising them of the consequences, was negligent conduct.”

The supreme court affirmed the trial court’s grant of summary judgment and remand for consideration of the Joneses’ bad faith and civil fraud claims and Consumer Protection Act claim against Allstate, for consideration of the Joneses’ remaining claims against Allstate and the other parties, and for the awarding of damages. This case was on appeal from the Superior Court, King County (Wash.), Case No. 99-2-02212-2.

In another recent major ruling finding fault with Allstate’s claims practices, the Fourth Circuit upheld a lower court decision holding that Allstate was engaged in the unauthorized practice of law. Allstate Ins. Co. v. West Virginia State Bar, 233 F.3d 813 (2000).
The implications of these cases to the common industry-wide practice of structured settlement brokers working with claim adjusters or making direct contact with claimants, on behalf of the defendant or its insurer, are obvious. ■
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