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Don’t Accept Annuity Quotes That Violate State Insurance Rules 
(2004) — Some of the common practices of claim adjusters, defense attorneys and structured settlement producers engaged by defendants or liability insurers violate the rules in your state. There are certain practices designed to mislead injury victims as to the true nature of what they are being offered in a settlement. The presentation of offers that include periodic payments to be funded through the purchase of an annuity warrants your special attention. 

The authority of the insurance commissioner (or possibly another title) to regulate insurance business conducted within the individual states is contained in a title of state statutes usually known as the Insurance Code. There are usually corresponding rules also published to amplify the statutes. Insurance rules are often patterned after model language developed by the National Association of Insurance Commissioners, but they vary widely. Look for rules similar to those used below to illustrate the types of abuses that are common. 

Rule: An “advertisement” includes illustrations originated by the insurer, its insurance producers or third parties. 
Rule: Advertisements must contain complete information and not omit material information to be misleading or deceiving purchasers as to the extent of any benefit payable or any premium payable.
Rule: The premium shall also be shown on the annuity contract itself, according to the form filed with the Insurance Department. The name of the annuity issuer shall be clearly identified in all advertisements. 
Rule: The prospective annuitant must not be misled into believing that he or she will receive some benefit not available to other persons of equal life expectancy. 

Settlement offers frequently include cash components to be paid at the time of settlement plus “periodic payments” that will be funded through the purchase of an annuity. Illustration ledgers or “advertisements” presented to show the future payments being offered, but omitting the name of the proposed annuity issuer and the amount of premium required (the cost of the annuity), violate state insurance rules. When this happens, the claimant may not learn the identity of the company that will make those payments, including its strength and performance ratings by independent analysts, until after the offer is accepted. 

After the terms of the settlement are agreed to by the parties, including the future payments to be made based on representations made to the claimant of their cost, the defense structured settlement broker sometimes will “shop” among several annuity issuers. If the same benefits can be purchased for less premium dollars from another company, or if the company quoted during the settlement negotiations subsequently offers a better rate, the annuity is purchased for less than represented during the negotiations. The savings are then retained by the defendant or its liability insurer and not passed on to the claimant in the form of higher future benefits or a larger cash amount paid at the time of settlement.

Unknown to the prospective annuitant, the life insurance companies will assign a “rated age” based on the assumption that the “measuring life” (annuitant) has an impaired life expectancy due to his or her overall health history. Rated ages are assigned by life insurance company medical underwriters based on medical history submitted by the structured settlement broker, often in violation of privacy regulations under the federal Health Insurance Portability and Accountability Act (HIPAA). The claimant has no idea that the lifetime benefits in the settlement proposal were based on a presumed shorter life expectancy and obtained at less cost than to provide identical payments to someone with a normal life expectancy. 

If neither the claimant nor the claimant’s attorney is shown the cost of the annuity, in writing, the defense’s purpose very likely is to deceive the claimant into believing that the present value of the periodic payments is higher than it will actual cost. 

Some life insurance companies that issue annuities designed and priced specifically for structured settlements issue computer software quoting systems to their agents that have options for a “plaintiff version,” omitting the cost and often the name of the annuity issuer, and a “defendant version,” which shows all relevant information. The use of the “plaintiff version” annuity illustration is a product of long-standing practice developed by liability insurers that serves no justifiable purpose and violates state insurance rules.  

The plaintiff’s counsel should require that all future payment proposals made as a part of a settlement offer, where an annuity will serve as the funding asset, identify the name of the annuity issuer, the name and business address of the producer or insurer’s authorized representative (who must be licensed to sell annuities in the state), the premium required to produce the future payments illustrated, and the mortality risk assumption (whether a rated age is being considered). The illustration should also show the funding date assumption and the rate series in effect, including any daily rate, along with the quote’s expiration date. 

The annuity contract, which is usually issued several weeks after the settlement, should reflect the actual premium paid, as specified on the approved policy form declaration page, not simply “valuable consideration” or “paid in full.” In this way, the attorney or the annuitant can compare the actual cost with the cost represented in the settlement offer. Any significant discrepancy should be dealt with immediately.

It is not enough simply for the defendant or insurer to fulfill its promise of making periodic payments, the defense must also spend what it said it would spend to provide those payments. The Connecticut Supreme Court decision in Macomber v. Travelers Property and Casualty Corp., 804 A.2d 180 (Conn. 2002), articulates this point well and deserves to be persuasive in adjudicating any similar case that might be brought in other states. Travelers allegedly had engaged in “short-changing” and “rebating” schemes that reduced the defense cost of providing the promised future payments. Macomber was certified May 26, 2004, as a class action on counts of breach of contract, violation of the state’s unfair trade practices act, civil conspiracy and unjust enrichment. The class includes all claimants who accepted structured settlements from Travelers since 1982. Conn. Super. Ct., New Britain, Complex Lit. Dkt. No. X03 CV 99 0496761 S.  

The plaintiff’s attorney can also be held accountable if the client is victimized by the defense. In Lyons v. Medical Malpractice Ins. Ass’n, 237 A.D.2d 416 (N.Y. App. Div. 2d Dep’t 1997), a misrepresentation of the annuity’s “present day value” led to a malpractice action against the plaintiff’s three attorneys, primarily because they had overcharged their clients on their fee agreement.  

Your best defense against such tactics is to engage your own structured settlement specialist to advise on periodic payment costs before mediation, then insist that all settlement discussions be conducted in terms of a single cash lump sum. If agreement is reached as to an amount the defense will spend to settle, you can direct that amount to be paid into a qualified settlement fund (QSF), per 26 C.F.R. § 1.468B, and call on your own specialist with a duty of loyalty to your client to set up the periodic payments. All tax benefits of a structured settlement are preserved when a QSF is used for receiving settlement proceeds. ■
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