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Dispute Arises in 15-Year Old Settlement
Woman Files Counterclaim to Interpleader, Alleging Fraud, Breach of Contract
(2004-1) — A Mississippi woman has filed a counterclaim against Liberty Mutual Insurance Company and Liberty Life Assurance Company of Boston in a dispute arising over a 1988 physical injury settlement. She is a defendant in a federal interpleader action filed in U.S. District Court for the Eastern District of Missouri, Southeastern Division, in Cape Girardeau, Civil Action No. 1:04CV00001TCM.

Laurie Ganaway of Tupelo, Mississippi, asserts in her counterclaim that the structured settlement made with R.L. Harrison Trucking Company and its insurer, Liberty Mutual, over a vehicular accident on a Missouri highway on December 13, 1997, badly injuring her then-husband, Scottie Barnett, calls for monthly payments of $1,600 commencing November 7, 1988, “for life with twenty years guaranteed,” two cash lump sums at or near the time of settlement and lump sums in 5, 10 and 15 years. Since she (then known as Laurie L. Barnett) and her husband were both releasing parties and because the settlement agreement did not specify only Scottie’s life while consistently referring to “claimants” in the plural, Ganaway contends that the monthly payments should continue beyond the 20-year guarantee period as long as either releasing party is living. Scottie died September 16, 2002.

In her counterclaim, Ganaway alleges that Liberty Mutual’s assertions of a 20-year cap on the $1,600 monthly payments are an anticipatory breach of contract. Liberty Mutual purchased life-contingent benefits to begin after the 20-year guarantee period on Scottie Barnett’s life only, and takes the position in its interpleader that there is no obligation to continue to pay Ganaway after October 7, 2008, when the 240th monthly payment is due.

The couple lived in Sikeston, Missouri, at the time of the accident. Scottie Barnett and Ganaway divorced in 1997.

The plaintiffs in the interpleader, Liberty Mutual and Liberty Life, had sought to have the court determine who should receive the monthly payments and the $50,000 lump sum that was payable on November 7, 2003. Defendants, all of whom claim rights to the interpled money, are: Estate of Scottie Barnett, a Missouri entity; Susan B. Barnett, Scottie Barnett’s daughter by a previous marriage, a Missouri resident; Ganaway (called Barnett-Ganaway); and J.G. Wentworth, a Delaware limited partnership operating principally from Pennsylvania, which contends that it purchased future payments from Scottie Barnett during his lifetime. 

Liberty Life, which issued two annuities owned by Liberty Mutual to fund the future payments, has been withholding monthly payments since Scottie Barnett’s death plus the $50,000 lump sum. 

An interpleader is a suit to determine a right to property held by a usually neutral third party, called a stakeholder, who is in doubt about ownership. Typically, an interpleader determines who should receive the disputed property and allows the stakeholder to avoid liability to the other parties claiming ownership. Normally, the disputed property is deposited with the court while the interested parties litigate ownership. The complaint was filed by the plaintiffs on January 2, 2004, under 28 U.S.C. § 1335, the federal interpleader statute, as a statutory federal question.

Ganaway contends that all payments from the settlement were to be made to both her and Scottie Barnett, except the first lump sum, which was also payable to their then-attorney, Roger M. Tubbs of Tupelo, Mississippi. After the first payment, says Ganaway, all succeeding payments were made only to Scottie Barnett. Their divorce decree provided that Laurie was to receive one-third of a $30,000 lump sum due from Liberty Life on November 7, 1998, and one-third of a $50,000 lump sum due on November 7, 2003. The divorce decree was silent as to the monthly $1,600 payments. 

In her counterclaim, Ganaway alleges that Liberty Mutual breached its contract with her because she did not receive her third ($10,000) of the 1998 payment and none of the monthly payment for October 2002, the month that Scottie Barnett died. She alleges, additionally, that Liberty Life was negligent in not making all payments to both parties, causing monetary damages to her because they allowed Scottie Barnett to keep her portions.

Scottie Barnett had signed a beneficiary designation on October 15, 1988, three days after executing the settlement of the injury claim, naming Laurie to receive all settlement proceeds after his death. Following his divorce from Laurie, Scottie signed a beneficiary change on August 15, 1997, naming his estate. Ganaway claims that neither designation was effective because she held joint rights to all payments and that any beneficiary designation would have required her signature. Citing the settlement agreement, which gives “claimants” the right to designate a beneficiary for payments to be made “after the death of the claimants,” Ganaway asserts that both beneficiary designations were void ab initio (from the beginning) and that her rights to all funds being interpled stem from her being the surviving settlor.

Likewise, Ganaway contends that Scottie Barnett had no authority to sell the rights to any part of the future payments without her written concurrence. Additionally, she cites the language in the settlement agreement that denied the claimants (Scottie and Laurie) “the power to sell or mortgage or encumber” the payments. Wentworth would have had access to the terms of the settlement agreement at the time of its transaction with Scottie Barnett to verify the payments due. “At most,” says Ganaway, “Wentworth made an unsecured loan to Scottie Barnett.” 

 Ganaway has also alleged in her counterclaim that Liberty Mutual committed fraud, deceit and received unjust enrichment by intentionally and affirmatively misrepresenting the total present value of its settlement offer. Liberty Mutual knew, she claims, that the represented settlement value of $675,000 was falsely overstated to induce her and her then-husband to act in reliance. She alleges that Liberty Mutual conspired with Liberty Life and Galaher Settlements (not a party in this case and now known as Cambridge Galaher) “acting in concert and aiding and abetting one another in the common purpose of causing the Barnetts to enter into a wrongful structured settlement and concealing such illicit conduct.” She seeks punitive damages.

Ganaway claims that they were short-changed because Liberty Mutual actually paid less for the annuities it purchased from Liberty Life to fund its future payment obligation (except for lifetime payments until Laurie’s death) than it represented to the Barnetts during negotiations. Scottie’s injuries warranting a rated age and other pricing considerations such as daily rates caused the annuity cost to be less, the complaint says. She contends that Liberty Mutual was in a superior position to know the actual annuity cost because the insurer purchased annuities in its daily course of business and because the life insurance companies at that time prevented claimants from gaining access to their structured settlement annuity pricing.

She also contends that an undisclosed rebating or reduced commission scheme involving Liberty Mutual, Liberty Life and Galaher Settlements further reduced the actual cost of the settlement. See generally Macomber v. Travelers Property and Casualty Corp., 804 A.2d 180 (Conn. 2002) (defendant or insurer must not only provide payments as promised but must also spend what it represented as the cost); and Lyons v. Medical Malpractice Insurance Ass’n, 286 A.D.2d 711, 730 N.Y.S.2d 345 (2d Dept. 2001) (contractual privity exists in a settlement, and intentional misrepresentation of an annuity’s cost by the defense constitutes fraud). 

Ganaway takes her theory of damages beyond Macomber, asserting that the entire hidden commission was wrongfully taken away from their settlement proceeds, whether it partially went back to Liberty Mutual through a rebating or reduced commission arrangement or was entirely retained by the broker, Galaher Settlements. The commission represents a cost of service performed by Galaher to benefit Liberty Mutual, and that should have been a defense cost, she asserts, not charged to the plaintiffs. Her attorneys are J. Michael Payne of Limbaugh, Russell, Payne & Howard, of Cape Girardeau, Mo., and Richard B. Risk, Jr., of Tulsa, Okla.

Liberty Mutual and Liberty Life deny any wrongdoing. ■
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