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Disinformation Campaign Seeks to Harm QSF
(2002-1) — A device called the qualified settlement fund (QSF) gives the injury victim a voice in his or her own destiny when the defendant or its liability insurer is ready to settle a physical injury tort claim. QSFs are based on a federal statute1 and are defined in detail in the Treasury Regulations.2 They are created by a governmental entity, usually a court having jurisdiction over the tort action, for the purpose of receiving settlement proceeds from the defendant or its insurer, then making further distribution to one or more claimants. Once the money is transferred into the QSF, the original defendant is released and dismissed with prejudice, having nothing more to do with the settlement process. But, those who are not ready to give up the stranglehold of dictating to the claimants how the money will be disbursed have engaged in a vicious disinformation campaign in hopes of casting doubt on the legitimate use of the QSF.

A Propaganda Technique

Disinformation is a propaganda technique to elicit a particular response from the target audience. It is often initiated in response to an event, a public announcement or an acceptable practice, and is designed to change opinion. It has been used successfully by governments to sway public sentiment, win wars and stage coups, and by special-interest groups to promote a cause or to stop a cause or derail political candidates for elective office. A favorite technique is to make bizarre statements only remotely connected to reality. Even a minor connection between the fabricated statement and the truth will tend to cast doubt over the credibility of a true statement. If the fabrication is repeated often enough, it eventually may replace the truth as what people believe. Those who stand to lose a lot of money if the use of a QSF will remove them from the structured settlement process have resorted to such techniques to discredit the QSF.

Defense Has Used Fraud in the Inducement

For more than 20 years, self-insured defendants, liability insurers and the defense-dominated structured settlement brokerages have used the structured settlement as a means of saving money for the defense. Unfortunately, this has led to a pattern of fraud in the inducement of claimants to settle for amounts having a present value far less than they were told the settlement cost the defense.3 While fraud occurs with frequency, such abuses are not universal. Defense dominance goes hand in hand with the practice of rebates being paid by structured settlement brokerages to the liability insurance companies for the privilege of being foisted on the unsuspecting injury victim to the exclusion of the plaintiff being able to exercise the choice of the person to handle what often is the biggest financial transaction of the plaintiff’s life.4 

Liability Insurers Deny Market Competition

Also, the liability insurers force plaintiffs who desire to receive tax-free periodic payments—a benefit authorized by Congress to physically injured or physically sick victims of torts—to accept annuity payments from affiliated life insurance companies. If the plaintiff knows enough to demand that the annuity marketplace be shopped to find the best payout from an acceptable, highly rated company for the money the defense has agreed to pay for the future benefits, the liability insurer might allow a selection from a restricted “approved list” of companies. This denies the plaintiff full benefit of market competition.5
For example, brokers who are on one major company’s approved list to help its adjusters settle liability claims must first quote the affiliated life insurance company as the intended annuity issuer. “The Structured Claim Settlement process is initiated with a call to [an] approved Broker. Provided with the pertinent case information, the Broker is asked to formulate proposals that address the needs of the Claimant. The proposals provided by the Broker should be quoted with [brand name] Life as the annuity issuer.” 

“Although our initial objective is to place the business with [brand name] Life, occasionally, a claimant or claimant’s representative requests another life insurer be quoted,” the company’s directive to approved brokers states. “Reasons for the request could be 1) Claimant and/or attorney preference for a company known to them; 2) Knowledge of a more competitive price (provided by a plaintiff broker/consultant or a codefendant broker); or 3) Court directive.”

The instructions continue: “When a request of this type occurs due to price considerations, the Broker is required to provide [brand name] Life’s Structured Settlements Sales Support with a last right of refusal to match the lower cost and to obtain confirmation that this process has been carried out. In most cases, [brand name] is able to issue the annuity at the competitive price.”

As a fallback position, the company tells its approved brokers: “Requests based on Claimant preference are more difficult to resolve. Our efforts are to address the needs of the Claimant. In the limited number of situations in which [brand name] Life is not the company of choice, the Broker is required to quote from the following approved insurer list.” There are seven companies on [brand name’s] approved insurer list, each of which has a liability insurer affiliate which can, in turn, include [brand name] Life on its approved list of annuity markets. The life insurance company issuing the annuity profits handsomely from the transaction. When the liability insurer can keep it within the family, it will.

This practice excludes a large segment of the marketplace from the competition. Many liability insurers follow the same practice. There is no legitimate justification that a liability insurer restricts the markets from which an annuity may be purchased. The liability insurer usually does not purchase the annuity—the assignee does. If there is a risk that the annuity issuer might fail to meet its payment obligations, that risk is borne by the claimant, not the liability insurer, which is released.

If the plaintiff refuses to accept a structured settlement under the defense’s dictated terms, the plaintiff is given the option of taking the entire settlement amount in cash. By taking receipt of the cash, all future growth becomes taxable, and the plaintiff loses the significant benefit Congress intended. This represents the unintended veto power given to defendants and liability insurance companies in 26 U.S.C. § 130, which the use of the QSF takes away.

Plaintiff’s Attorney Has Professional Dilemma

These practices pose a very real dilemma for the plaintiff’s attorney. Both the American Bar Association Model Rules of Professional Conduct and the ABA Model Code of Professional Responsibility—most jurisdictions having adopted one or the other—mandate that the lawyer provide competent representation of the client. Arguably, an attorney who allows the adversary—that is, the liability insurer of the tortfeasor or any agent who has a duty of loyalty only to the defendant or its insurer—to handle a structured settlement transaction as a part of the plaintiff’s settlement with the defendant breaches the duty of competent representation. Yet, if the plaintiff’s only option to receive periodic payments is on the defense’s terms, it is a tough choice to walk away from the generous tax benefits intended by Congress. 

If the plaintiff later discovers that the defense has fraudulently induced the settlement by misrepresenting its present value, the plaintiff can sue his or her own lawyer for malpractice, especially if the attorney’s fee was based on a percentage of the recovery amount. But, to avoid a structured settlement altogether, when it is highly appropriate under the case’s scenario, just because it is offered by the defense can also leave the plaintiff’s attorney vulnerable to a claim of negligence by the client. The plaintiff has already demonstrated a propensity to litigate, and likely will not hesitate to sue again. If the defendant and its insurer and all their agents have been released under the terms of the settlement agreement, the plaintiff’s own lawyer is the only one left who can be sued.

Settlement Funds Authorized in 1987

The authority for the QSF was created in 1987.6 This is not a new concept. The corresponding regulations were promulgated in 1993, allowing the QSF to be “established to resolve or satisfy one or more contested or uncontested claims that have resulted or may result from an event (or related series of events) that has occurred and that has given rise to at least one claim [emphasis added] asserting liability...under the Comprehensive Environmental Response, Compensation and Liability Act of 1980 [CERCLA]...arising out of a tort, breach of contract, or violation of law....”7 For several years after these rules were published, opponents of the QSF were successful in delaying the QSF’s widespread use by claiming that Treasury never intended to use the word “one” in defining the minimum number for whom a QSF can be established. They relied on a common-law doctrine called “economic benefit,” which says that the creation by an obligor of a fund in which the taxpayer has vested rights will result in immediate inclusion by the taxpayer of the amount funded. But, they neglected to say that common-law doctrine is overridden by code when the code specifically contradicts the common law. 

Such is the case here. The word “one” used more than once is certainly no accident, and it definitely contradicts the “economic benefit” doctrine.8 That is the sum and substance of the opponents’ argument in a nutshell—and the reason it fails.

The Blatant Misstatement of the Law

A defense structured settlement broker wrote to a plaintiff’s attorney, “I have been in the structured settlement ‘industry’ for close to twenty years. We have witnessed many changes in the industry. However one thing has essentially not changed: the tax law that pertains to future periodic payments paid in settlement of a bodily (now physical) injury and the fact that the defense must purchase the annuity and set forth the terms in the Settlement Release.”9
This is nonsense. Since section 130 was added to the Internal Revenue Code effective in 1983, the defense no longer needs to purchase and own the annuity funding asset. The obligation to make future payments is agreed on as a condition of the settlement and is contained in the settlement agreement. The defendant pays money to the assignee as consideration for assuming the future payment liability, and the assignee—not the defendant or its insurer—purchases and owns the annuity. The QSF assumes the tort liability from the defendant, through a novation, and settles with the claimant or claimants. Revenue Procedure 93-34 makes it clear that the QSF stands in the shoes of the original “party to the suit or agreement” for purposes of section 130. If the settlement terms include future payments, the QSF can make the qualified assignment just as the original party could.

‘According to Hearsay This is True’

Following is an example of complete fabrication. “There are various lawyer tax opinions floating around regarding constructive receipt issues; single plaintiff 468B trusts, and secured creditor status. There is no definitive law on these subjects, however, according to hearsay [emphasis added], requests for Private Letter Rulings were submitted to the Treasury Service [sic.] with respect to the constructive receipt issue as it relates to plaintiff, as part of negotiations, demanding that plaintiff’s broker be utilized to purchase the structure and with respect to the issue of single plaintiff 468B trust. We understand the requests for the PLRs were withdrawn upon indication of adverse rulings.”10 It is no wonder that hearsay statements are generally disallowed into evidence as being unreliable.

‘It Must Be Illegal But I Can’t Explain Why’

A defense attorney filed a brief in support of his motion opposing the creation of a QSF containing the following gem: “A 468B fund in this instance is improper and not clearly legal because it violates tax laws and the subsequent consequences to all parties thereto are serious. First, the IRS may audit the fund and the Defendants’ insurer will lose all tax deductions properly taken, and it will subsequently be required to report the deduction as income for the tax year in which it takes the deductions. Second, the Defendants’ insurer will be penalized for taking the deductions. Finally, when the IRS audits the settlement, the fund will unwind and the Plaintiff’s subsequently purchased annuity may be rejected by the custodian/qualified assignee. Thereafter, the Plaintiff will likely be forced to report interest earnings on the single premium used to fund the periodic payment annuity as the payments are made.”11
What tax laws are violated? None. As long as the QSF is established within the parameters of 26 C.F.R. § 1.468B-1(c)(2), the defendant or its insurer gets the tax deduction under the authority of 26 U.S.C. § 461(h). This is specifically mentioned in 26 U.S.C. § 468B(a) and 26 C.F.R. § 1.468B-3(c). This defense attorney spins a domino theory that one thing tumbles after another. But, there is no basis for any of these premises suggested in his brief.

‘The IRS Comes to Me for Advice’

In the same case, the defense lawyer submitted an affidavit by a defense broker containing this statement: “In September 1992 I was contacted by the United States Internal Revenue Service and asked to offer my assistance and opinion in the drafting of Internal Revenue Code section 468(B) [sic.] and United States Treasury Regulations section 1.468-B (‘468(B) Fund’) [sic.]. Consequently, I did render my opinion.... At no time were single claimant funds ever discussed or contemplated with me.”12
Section 468B was added to the Internal Revenue Code in 1986 by Public Law 99-514, Sec. 1807(a)(7)(A), which became effective in 1987. This person claims to have been consulted by the IRS in 1992—six years after the fact—to help draft this code section. (And we thought Congress wrote the laws.) Note that section 468B has no parentheses around the capital “B” or hyphen before it. It was inserted into the Tax Code after section 468A and before 469. Section 468, to which this broker refers, has nothing to do with settlement funds. (Would it really matter whether the IRS ever discussed or contemplated single claimant funds with him?) You judge whether this person is the authority on the Internal Revenue Code and the Treasury Regulations that he purports to be.

The Adversary Gives Unsolicited Tax Advice

A major property and casualty insurance company had wanted to structure payments to several family members who were injured in the same vehicle accident, including minor children, using annuities from its affiliated life insurance company. The plaintiff’s attorney negotiated instead in terms of cash, then directed that the money be paid into a QSF to be created by the court. The insurance company agreed to this demand, knowing that its insured would be released from the tort liability and dismissed with prejudice. But, this liability insurer wanted the following text to be inserted into the Release of All Claims:

“It is acknowledged that in the course of settlement discussions, the parties released offered the claimants a structured settlement with [brand name] Insurance Company, a highly rated life insurance company. Such settlement would have been made in conjunction with a qualified assignment of the parties’ released liability to make future payments to the claimants pursuant to IRC Section 130. Thus, the structured settlement offered by the parties released was in the form of the standard qualified assignment meeting the requirements of IRC Sections 104(a)(2) and 130 and, as such, would have resulted in the exclusion from the Claimants’ income the entire amount of all future periodic payments. Instead, the Claimants have chosen to create a Qualified Settlement Fund under IRC Section 468B, which Qualified Settlement Fund was established for the benefit of the Claimants, and to use a different life insurance company. The Claimants hereby acknowledge that there is a risk that the Claimants may be held to be in actual or constructive receipt of the settlement proceeds at the time of the creation of the Qualified Settlement Fund, which could result in the inclusion of the so-called ‘earnings’ portion of the future periodic payments in the Claimants’ taxable income.”

This is nothing but a scare tactic—disinformation—designed to plant seeds of doubt in the minds of the claimants that somehow the creation of a QSF would cause them to lose their tax benefits. What legitimate reason does the defendant have to provide tax advice to the plaintiff? Are these false statements warranted?

This gratuitous “acknowledgement” suggests that, under a QSF, there is no “traditional” qualified assignment under section 130 and that future payments would not be excluded from income just because the obligation was to be created by agreement between the claimants and the QSF. In fact, the origin of the claim determines whether the payments are excluded under 104(a)(2), and these claimants had suffered personal physical injuries, making them eligible for the exclusion. Revenue Procedure 93-34 confirms that the QSF can make a qualified assignment under section 130, just as the insurer could have. The attempt to get the claimants to “acknowledge” that there is a risk of losing their tax benefit was completely out of line, as there was no additional risk imposed by the creation of the QSF. The annuity issuer approved by the claimants was just as highly rated, if not higher, than the liability insurer’s life insurance affiliate.

Commercial Jockeying

The plaintiffs’ attorney did not agree to this additional language, and the parties showed up in court with two different versions of the Release of All Claims document. The counsel for the defendant tortfeasor had been instructed by the insurance company to insist that its version be accepted by the claimants. The defense counsel told the judge in chambers that the insurer had experienced some problems with 468B funds and this was the reason for the added language. When asked if she knew of any specific cases where there had been a problem with a QSF or whether she knew of any theory as to why there might be a problem, she admitted that she did not.

In open court, the defense counsel again raised the issue of the two versions of the settlement document, insisting that the insurer was ready to call off the agreement if its additional language was not included. The judge told the parties that it was not up to the court to decide which version would be used to settle the claim, but that he felt the standard release language provided sufficient protection to the insurer without the additional verbiage. He then reminded the defense attorney that she had a duty of competent representation to the defendant, which may conflict with the desires of the insurer, which had hired her to represent its insured. It was in the best interest of the defendant that the case be settled for the agreed upon amount of money, the judge suggested, rather than to subject the case to a trial where the result might be a judgment in excess of policy limits. This was a classic case of conflict of interest for the attorney. The company that engaged her services was forcing her to act contrary to the best interest of her client.

 The judge acknowledged that the insurer would have preferred to issue the annuity through its affiliate, but called the insistence on the extra language “commercial jockeying.” Eventually, the parties agreed to leave out the superfluous text, and the settlement was approved by the court.

‘Speak Out and We Will Terminate You’

The efforts of the insurance companies to silence those who promote the use of the QSF go even further than the disinformation campaign. One major insurer that maintains an “approved broker” list on the liability insurance side of its house has threatened to terminate the appointment of any agent appointed by its affiliated life insurance company who advocates the use of the QSF in settling claims.

The structured settlement industry is still dominated by brokerages that align themselves with self-insured companies and liability insurers in a “national market” system. This involves a quid pro quo arrangement between the brokerage and the defendant or insurer, often a kickback of part of the commission received by the brokerage in exchange for being called into settlement negotiations. Another consideration usually is the push to use the affiliated life insurance company’s annuity as the funding asset. Because the use of the QSF threatens the security of this arrangement, the defense brokerages are bringing pressure on the life insurance companies to refuse to accept assignment of future payment obligations from single-claimant QSFs. The life insurance companies also have a major stake in preserving the status quo of the defense-controlled system in place.

Some life insurance companies—primarily those without liability insurance company ties—have openly announced the acceptance of assignments from single-claimant QSFs. Other companies quietly say they will consider each case individually, in deference to the pressure being brought by the defense brokerages. The company that has taken the extreme position to terminate any appointed agent who advocates assignment from a single-claimant QSF obviously will not accept these assignments.

‘Say It Often Enough and They Will Believe It’

Historically, the defense has used disinformation tactics to dissuade the plaintiff from engaging a structured settlement broker with a duty of loyalty to the plaintiff. Originally, they said knowledge of the cost of the future payments would cause constructive receipt of that amount and loss of future tax-free growth. That claim was ridiculous, but they said it enough times that people began to believe it. The IRS has issued two Private Rulings confirming that knowledge of the cost by the plaintiff does not cause constructive receipt.13
Now, the defense has launched one of the most irresponsible disinformation campaigns conceivable in an attempt to destroy the credibility of the use of the QSF in the resolution of physical injury tort claims. They will be successful only if plaintiff attorneys believe their statements and forego the opportunity to use a QSF to remove the defense from the settlement process once the money has been paid.

Plaintiff attorneys must consider that they have more than a passive interest in who handles what is likely to be the largest financial transaction of their client’s life. 

The QSF is the perfect vehicle to remove the risk of being sued by the attorney’s own client for allowing the adversary to set up the structure.

Is the word “one” somehow so vague or ambiguous that it should not be accepted when it is used repeatedly in a regulation? After listening to the absurdities being tossed by the defense in a desperate attempt to discredit the QSF, the plaintiff’s attorney should be able to sort out the truth. The QSF will give the plaintiff client a freedom from the grips of the defense never before so available on demand. ■
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