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Defense’s Misrepresentation of ‘Present Value’ Leads to Trial
(2001-3) — The settlement of a medical malpractice claim in New York in 1987 against the attending physician is the subject of an action brought by the same parties against the doctor’s liability insurer and others, alleging fraud, intentional misrepresentation and negligent misrepresentation in a transaction that included periodic payments. 

The plaintiffs, Alexander Lyons, an infant, and his father, David Lyons, allege that the insurer, Medical Malpractice Insurance Association (MMIA), misrepresented the present value of a settlement package, which included a lifetime annuity, knowing that David Lyons would rely on such a misrepresentation to the detriment of himself and his incompetent son in settling the malpractice action.

The attorneys who represented the plaintiffs in the original medical malpractice claim, Lonn Berney, Ann Chase and Andrew Zweben, have settled a legal malpractice claim by Andrew and David Lyons for negligent representation. 

The Original Malpractice Claim

In 1987 David Lyons, individually and as father and natural guardian of Alexander, settled with MMIA on behalf of its insured physician, William Saperstein, M.D., for $265,000 cash up front, monthly periodic payments of $3,000 for 20 years and the life of Alexander thereafter, and several deferred lump sums. MMIA, through its claims examiner, Joseph T. Sullivan, represented in a letter to Berney, dated March 26, 1987, “[t]he Present Day Value of the above package, including the cash payment, is $940,180.” Subtracting the cash from the represented value of the total settlement, the imputed cost of the future payments was $675,180. The MMIA letter also represented the total guaranteed payout to be $747,500 and a “yield to normal life expectancy” of $2,540,300.

The child, who was born on January 9, 1979, developed bacterial meningitis at age 3 and was admitted to the hospital. The plaintiffs alleged that the failure to put the child on a respirator immediately and transfer him to another facility better equipped to treat meningitis resulted in permanent brain damage. Alexander was 11 years old at the time his case against the physician was settled. According to public records, he had been diagnosed as having profound mental retardation and spastic diplegia cerebral palsy, “a permanent and irreversible neurological impairment,” and would “never be capable of independent living,”

Rated Age Not Divulged

What was not divulged to David Lyons and his attorney by MMIA was the fact that the insurer’s settlement broker, Timothy P. Daugherty of Brokers’ Service Corporation, had submitted Alexander’s medical records to the underwriters of several life insurance companies to obtain rated ages.  Based on Alexander’s health history and mortality data available to the life underwriters, several rated ages were received, reflecting that this 11-year-old child had an impaired life expectancy. One of these companies, American International Life Assurance Company of New York (AILife), said Alexander had the life expectancy of a 54-year-old male. 

Applying that age factor to AILife’s annuity rates in effect at that time, the cost of an annuity to provide the future benefits was actually only $409,044.50. For an additional assignment fee of $500, American Home Assurance Company would assume the future payment liability to the claimants and would own the annuity issued by its affiliate, AILife, to fund those payments. This was the annuity quote selected by MMIA. Thus, the cost to MMIA of the future benefits actually was $409,544.50—not $675,180 as it had represented to David Lyons’ attorney, Lonn Berney—a difference of $265,635.50. Including the cash up front, MMIA’s total cost of the damages payable to Lyons and his attorneys was $674,544.50—not $940,180.

Contingency Fee Overcharged

The attorneys had a contingent fee agreement with their clients for one-third of the damage amount recovered. Inadvertently, the attorneys overcharged their clients by one-third of the difference between what was represented and what MMIA actually paid, which figures to be $88,545.17.

The Settlement Agreement executed on behalf of MMIA and by David Lyons confirmed the earlier representation by MMIA’s claim adjuster that the “present day value of the above package, including the cash payment, is $940,180.00.” Lyons then made an affidavit to the Supreme Court of the State of New York (Suffolk County), reflecting that inflated amount, based on his understanding of the value of the settlement. This was accompanied by a motion by his attorney, also reflecting the incorrect amount. The court, in turn, issued an Order Settling Infant’s Claim, Index No. 22668/80, dated August 5, 1987, signed by Justice Rudolph L. Mazzei. 

The Qualified Assignment, which was executed by Lyons and on behalf of MMIA and American Home, did not reflect the cost of the future benefits. The annuity application, which was signed by Joseph M. O’Reilly on behalf of Brokers’ Service Corporation, reflected that American Home would be the policyowner, and the amount paid was shown only as “Paid in Full.” It is still standard practice in the structured settlement industry, as it was then, to omit annuity costs and assignment fees from these documents.

American Home and AILife knew, of course, that Lyons and his attorneys had relied on $940,180 to be MMIA’s cost of the settlement, because the Settlement Agreement, which created the future payment obligation, and court Order approving the settlement in the case of the minor, which is required by law, were furnished to the annuity issuer, AILife, which handled the transaction on its own behalf and for its affiliate, American Home. Brokers’ Service Corporation also knew of the claimants’ reliance on the $940,180 figure, as well as the actual cost to MMIA of the settlement.

Settlement Value Questioned

Lyons engaged attorney Richard J. Weiner of Nanuet, N.Y., in 1990 to investigate the possibility that he and his son were defrauded by the insurer and incompetently represented by their own attorneys, Berney and Chase. Through his inquiries to MMIA, Weiner learned that Brokers’ Service Corporation had supplied the annuity’s “present day value” figure based on an interest discount rate of 5.5% and an assumption that payments would be made for 69 years. On further inquiry, Daugherty, the broker, admitted “[my] file does not reflect why 5.5% was used.”

Through Weiner, Lyons filed a lawsuit in 1992 in the same Suffolk County court, Index No. 5978/94, that had approved the earlier settlement, this time naming as defendants MMIA, American Home, AILife, Brokers’ Service Corporation, Berney, Chase, and Andrew Zweben, an attorney who had also been a partner of Berney.

Fictional ‘Present Values’

Through discovery, Weiner learned the actual cost of the future benefits. He also learned the broker’s role in supplying MMIA with fictitious present value figures. Daugherty, the broker, had provided some settlement proposals to be shown to Lyons that divulged to the MMIA claim adjuster both the actual cost and a calculated “present value” for each proposal. The February 17, 1987, transmittal letter from Daugherty to Joseph Sullivan said, “[i]f a higher present value is needed we can recalculate using a different interest assumption.”

Weiner also learned of the rated age of 54 that had been assigned by AILife to Alexander Lyons. MMIA had represented to the father through his attorneys that the “yield to normal life expectancy” of $2,540,300 was based on monthly payments continuing for 69 years, which would be a chronological age of 80 for the then-11-year-old Alexander. Lyons asserted in the lawsuit that the yield based on the life expectancy of a 54-year-old until age 80—another 26 years—would be only $992,300.

Lyons also contended that the encouragement by his original attorneys to enter into a settlement with Dr. Saperstein for a cost amount less than represented potentially deprived him and his son “of a viable cause of action against the co-defendant, Huntington Hospital, with damages greatly in excess of the amount of the settlement.” This allegation was based on the state’s joint and several liability doctrine, where the amount recovered from one tortfeasor affects what can be recovered from another for the same injury. Following a six-week trial, the plaintiffs had received a jury award of $7,065,000 against Huntington Hospital, reportedly the largest sum ever awarded by a Suffolk County jury. In lieu of appeal, the case subsequently was settled for approximately $2,400,000.

Summary Judgment Granted

The defendants filed a motion for summary judgment, arguing that the “plaintiffs were provided with all the information required to determine the true cost of the structure based upon the present value.” The defendants cited Grumman Allied Industries, Inc., v. Rohr Industries, Inc., 78 F.2d 729, in which that court said “when the means of knowledge are open and at hand, or furnished to the purchaser or his agent, and no effort is made to prevent the party from using them, and especially when the purchaser undertakes examination for himself, he will not be heard to say that he has been deceived to his injury by the misrepresentations of the vendor.”

The defendants also cited the Supreme Court of the United States, which noted in the case of Shapiro v. Goldberg, 192 U.S. 232, that “the principal that access bars claims of reliance on misrepresentations has been expressly recognized by this Court.” The defendants, noting that the parties had been represented by separate counsel and dealt at arms length, cited the Supreme Court of the State of New York, Appellate Decision, in the case of Julian Schlessinger v. Employers Insurance of Wausau v. Dennis Sarni and the Federation of Jewish Philanthropies, 631 N.Y.S.2d 816, which held that “an attorney does not owe a duty of care to his adversary or one with whom he is not in privity.”
MMIA did not dispute that the value of the structure was far less than it was initially represented to be. On the issue of privity, however, counsel for MMIA told the court at the hearing on the summary judgment motion that MMIA could not be negligent “because we had a contractual relationship with our insured physician and that was the only relationship that we had.” This statement is incorrect, of course, because the Settlement Agreement executed between MMIA and Lyons is a contract to provide present and future payments in exchange for a release from the tort liability, and that contract stipulated the present value of those payments to be $940,180.

The plaintiffs argued that the law in New York “does not impose upon a defrauded person the duty of investigating fraudulent claims. Some cases have imposed liability in situations in which [the] plaintiff could have determined the truth with relatively modest investigation.” The plaintiffs contended “[a] person has a right to rely on representations where the representor has superior knowledge of the subject matter of the transaction. Neither plaintiffs nor their attorneys knew or had access to information concerning the interest-rate and life-expectancy assumptions used in computing the ’present value’ of the annuity.” 
Justice James A. Gowan granted summary judgment in an order dated July 13, 2000, dismissing the complaint against all but the attorneys for the plaintiffs. The justice said at the hearing, “there is absolutely no way that a lawyer can properly figure out what his percentage is as attorney’s fees unless he knows the cost of the contract because it can’t be based upon the ultimate benefit.”

Appellate Court Reverses

A four-judge panel of the Supreme Court of New York, Appellate Division, unanimously reversed the summary judgment on September 17, 2001, 730 N.Y.S.2d 345, holding:

“There are questions of fact as to whether the represented present value of the settlement package was a fraudulent, intentional, or negligent misrepresentation, and whether the plaintiffs’ alleged reliance thereon was reasonable.

“Further, there was sufficient privity between the parties to support a claim for negligent misrepresentation.

“MMIA was aware that the alleged misrepresentation was going to be used for a particular purpose, the plaintiffs were a known party who allegedly relied on the alleged misrepresentation in furtherance of that purpose, and there was conduct by MMIA linking it to the plaintiffs and evincing its understanding of such reliance,” the court’s order read.

Weiner has his client’s permission to seek to certify this case as a class action, on behalf of all persons similarly situated who have settled medical malpractice claims against physicians insured by MMIA. ■
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