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Court Applies ‘Best Interests’ Test and Rejects Purchase 

(2002-3) — A judge in Connecticut, asked to approve the transfer of structured settlement payments, applied the new standards imposed on the court by state law and rejected the deal. Judge Vanessa L. Bryant of the Superior Court of Connecticut, Judicial District of Hartford, determined that a payment purchase offer from Peachtree Settlement Funding with a discount rate of 19.82 percent was neither “in the best interests” of the applicant nor “fair and reasonable to all interested parties.”

The applicant, Ernest R. Davis, Jr., was a plaintiff in a lawsuit that was settled. Under the agreement, Davis was entitled to receive four payments: $7,899.00 on January 6, 1996, $14,872.00 on January 6, 2001, $20,779.00 on January 6, 2006, and $29,069.00 on January 6, 2011. He had already received the first two payments and was seeking court approval to transfer the remaining two payments totaling $49,848.00 to Peachtree upon receipt of an immediate lump sum of $16,465.10 from Peachtree, instead of waiting for the last two payments from his structure.

A disclosure statement, required by Connecticut law, stated that the discount average annual rate as of February 20, 2002, which was used in determining the amount of the offer, was 19.82 percent. The disclosure statement also divulged that the discounted “present value” of the payments to be transferred, under the government standard used for valuing annuities and using a federal discount rate of 5.60 percent, was $34,753.17—more than twice what Davis was being offered.

Davis, who lives out of state, did not appear in court but submitted a notarized affidavit to demonstrate to the court that the transfer would be in his best interest and fair and reasonable to him. He said in this document that he needed to sell the payments because his truck, on which he relied, was in need of repair and he was in financial straits. The money would be used either to repair the truck or make a down payment on a new one. Without disclosing his education or profession or the nature or extent of his experience in handling financial matters, Davis stated in his application that he had studied the proposed transaction and that he had been responsible for his own personal financial affairs in the course of his “professional and educational activities.”

The court was critical of the statement contained in Davis’ affidavit saying it is a “fact that monies to be received in the future are worth significantly less than if these monies are received in a lump sum today.” The judge noted in her opinion that she had seen an identical statement in an affidavit for another, unrelated application, suggesting it was not his own. The judge’s unreported decision said: “The statement is facially erroneous and indicative of the applicant’s financial nascence. While a dollar today is worth more than a dollar tomorrow, it is not worth significantly more.” While the applicant stated he had a “basic understanding of financial and economic matters,” the court said “it is clear that he does not and has not sought professional advice.”

The court also noted in its June 10, 2002, opinion in Davis v. Travelers Casualty and Surety Co., CV020815609, that Davis’ affidavit was notarized on February 4, 2002, but not signed by him until April 2002. Travelers Casualty and Surety’s role was not described in the opinion, but presumably it was the obligor to make the future payments. The action sought was a declaratory judgment.

The Internal Revenue Code was amended by adding new section 5891 on January 23, 2002, becoming effective 30 days later, to impose a 40 percent tax on any settlement purchase transaction not approved in advance by an “applicable state court.” The new federal law also assigns a “best interest” protection role to the court. The law cited in this case is at Connecticut’s General Statutes § 52-225f, which was enacted in anticipation of the new federal provision.

“The applicant has not borne his burden of proof imposed by the statute,” the opinion concludes.■
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