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Complaint Alleges Justice Department Creating Unfair Social Policy 

(Following is an excerpt of a complaint submitted to then-U.S. Attorney General John Ashcroft on March 12, 2001, by Richard B. Risk, Jr. It is reprinted for the benefit of any attorney representing a physical injury claimant against the United States under the Federal Tort Claims Act. Documents cited herein may be obtained under the Freedom of Information Act.)

(2002-4) — The [Justice Department Torts Branch Director Jeffrey] Axelrad memorandum of May 10, 2000 [subject: “Federal Tort Claims Act Settlements”], at page 8, under paragraph I.C., “Tax Considerations,” says:

“An important consideration for any settling plaintiff is the tax consequences of a lump-sum settlement versus a structured settlement. Although lump-sum tort settlements or judgment payments are not income and not subject to income tax, interest or other investment earnings derived from a lump-sum settlement fund are subject to normal tax consequences. Annuity payments and income earned in reversionary trusts are exempt from tax liability1 so long as there is neither constructive receipt of the purchase cost nor ownership vested in the annuitant. Thus, even though the flow of annuity payments will include the distribution of some investment earnings by the insurance carrier, the payments appear to be exempt from taxation. This is an important negotiating point. Conversely, the availability of a tax-free lifetime series of annuity payments, for example, should not be conferred on a plaintiff without an offsetting benefit to the government: that is, an adequate quid pro quo. You should be aware of all of the government’s interests and take them into account when you negotiate a settlement on behalf of the United States.”
In a footnote, the Axelrad memorandum tells the recipients—those who handle Federal Tort Claims Act negotiations on behalf of the United States—“This is especially important since tax liabilities affect the Treasury just as do FTCA settlements and judgments.” The Axelrad memorandum, at page 9, paragraph I.D.3, further instructs those who handle FTCA claim negotiations:

“Unless the parties specifically negotiate a structured settlement, the settlement is presumed to be for cash only. Government counsel should not agree after the fact to structure a settlement that was based upon a cash only payment or authorization to settle for cash. The Attorney General or her designee almost always specifies that settlement authority is conditioned upon a cash settlement or a structured settlement. Accordingly, government counsel handling the settlement is without authority to change the terms of the settlement after the Attorney General or her designee has acted upon the request for settlement authority.”
Congress intended through the Internal Revenue Code to subsidize victims in tort claims—without specifying whether they are against a private defendant or against the government—by excluding from gross income the amount of damages (except punitive) in a case involving personal physical injury or physical sickness, codified at 26 U.S.C. § 104(a)(2), as an incentive for that individual or his or her guardian to elect guaranteed future periodic payments rather than a lump sum, which might be dissipated causing the injury victim ultimately to become a ward of society. The term subsidy was used in the following excerpt from the Joint Committee on Taxation, Tax Treatment of Structured Settlement Arrangements, March 16, 1999:
“[I]t can be argued that the choice of the lump sum settlement may create an externality, that is, a cost to taxpayers at large, not borne by the individual who chooses the lump sum settlement. This externality could arise as follows. The amount of damages in a case involving personal physical injuries or physical sickness may be based on the lifetime medical needs of the recipient. If a recipient chooses a lump sum settlement, there is a chance that the individual may, by design or poor luck, mismanage his or her funds so that future medical expenses are not met. If the recipient exhausts his or her funds, the individual may be in the position to receive medical care under Medicaid or in later years under Medicare. That is, the individual may be able to rely on Federally financed medical care in lieu of the medical care that was intended to have been provided by the personal injury award. Such a "moral hazard" potential may justify a subsidy to encourage the use of a structured settlement arrangement in lieu of a lump sum payment to the recipient, to reduce the probability that such individuals need to make future claims on these government programs. Under the structured settlement arrangement, by contrast to the lump sum, it is argued that because the amount and period of the payments are fixed at the time of the settlement, the payments are more likely to be available in the future to cover anticipated medical expenses.” [JCX-15-99, III.]
Unquestionably, Congress intended that the tax benefits under section 104(a)(2) of the Code should inure to the injury victim, not to be used by the defendant as a bargaining lever. A structured settlement is a special gift from Congress to injury victims, not to insurance companies in private tort claims or to the government in federal tort claims. The Department of Justice is acting ultra vires — without authority — by claiming that the government has some right or expectation to offset the congressionally intended “subsidy” from income exclusion by reducing the damage amount it was otherwise prepared to pay as a lump-sum. The Department of Justice, by attempting to balance the right of the claimant to being made whole through adequate compensatory damages and the impact that tax-free internal growth of an annuity may have on the Treasury, is engaged in a function that is uniquely a legislative one. The Department of Justice has not been authorized to structure its decision making in a “cost-benefit” model and, in fact has not been given any legislative guidelines at all for determining how the competing concerns of victim indemnification for tort actions by government employees and economic cost are to be weighed. To the extent that the U.S. Department of Justice has built a regulatory scheme on its own conclusions about the appropriate balance of tradeoffs between indemnification and overall cost to the Treasury, the U.S. Department of Justice is acting solely on its own ideas of sound public policy and, therefore, is operating outside of its proper sphere of authority. In adopting and promulgating the rules to be followed by its FTCA staff, by U.S. Attorneys throughout the country, and by counsels of other agencies to whom FTCA settlement authority has been delegated, the U.S. Department of Justice did not merely fill in the details of broad legislation, such as the Federal Tort Claims Act and other authorizing statutes, describing the overall policies to be implemented. Instead, it created totally its own comprehensive set of rules without benefit of legislative guidance. The U.S. Department of Justice, in promulgating its rules denying a subsidy to injury victims, through exclusion of income from taxation, has transgressed the line that separates administrative rule making from legislating and thereby has exceeded its statutory powers. Consequently, the policy and practice must be abandoned.
The Axelrad memorandum of May 10, 2000, at pages 2-4, under paragraph I.B.1, “Irrevocable Reversionary Trust,” promulgates rules applicable to FTCA staff members, U.S. Attorney offices throughout the country, and counsels to other agencies delegated to settle FTCA claims, pertaining to: a.) “Reversionary Medical Trusts,” b.) “Special Needs Trusts,” and c.) “New Model Reversionary Trust.”

Regarding reversionary medical trusts, the Axelrad memorandum states [at paragraph I.B.1.a., page 2]:

“The underlying justification and reasons for using a reversionary trust are basically two-fold. First, in cases with uncertain life expectancy or medical expenses, a trust provides an essential, guaranteed fund of money for the payment of enumerated future medical costs and expenses, while at the same time avoiding a “windfall” to the estate of the beneficiary. In addition, the trust minimizes the risk of dissipation of settlement proceeds, particularly, for example, in the case of severely brain-damaged parties.
“Second, a reversionary trust is financially beneficial to the government. In many cases, the cost to the government may be less than a lump-sum cash payment for significant future medical costs and expenses which may or may not be incurred depending on the claimant’s survival. In addition, the government retains a reversionary interest in the corpus and unused accumulated earnings.”
Regarding special needs trusts, the Axelrad memorandum states [at paragraph I.B.1.b., page 3]:

“Recently, a number of plaintiffs’ attorneys have requested that our model trust agreement be revised to assure that trust assets not be deemed available to the beneficiary under the Social Security rules and regulations. The requested modifications are apparently designed to make our model qualify as a “special needs” or “supple-mental needs” trust under the Omnibus Budget Reconciliation Act of 1993.2 An essential requirement of the Act is that the special needs trust preserves the right of [M]edicare or [M]edicaid to have a reversionary interest in the trust up to the value of its lien for payments made to or on behalf of the beneficiary.3 Generally, the model reversionary trust should not be modified to make it qualify as a special needs trust; while the beneficiary’s right to reimbursement from the trust might thereby limit his or her right to reimbursement from other sources, the economic incidence of the benefits is thereby recognized fairly and other governmental programs are not tapped unnecessarily.”
The Axelrad memorandum does not elaborate regarding new model reversionary trusts, except to state that the allowable list of stated benefits must be negotiated by the parties.

The Federal Tort Claims Act, at section 2672, clearly intends that “any such award, compromise, settlement, or determination shall be final and conclusive on all offices of the Government, except when procured by means of fraud.” The creation of a trust with a reversionary interest to the United 
States, whether for medical payments or otherwise, is not “final and conclusive” within the meaning of this statute. There is no authority granted by Congress to the U.S. Department of Justice, express or implied, that intends for the U.S. Department of Justice to remain involved intrusively in the lives of physically injured victims of government employee or agent tortfeasors. Additionally, every claim under the Federal Tort Claims Act that is submitted to the Treasury be funded must be certified as to its finality. [28 U.S.C. § 2414.]

In the private sector, if a defendant or its liability insurer creates for itself a reversionary interest in a trust, it may lose the ability to write off the amount it pays to fund the trust for there being no economic performance. For that and other reasons, including the lack of finality, parties in private civil physical injury litigation rarely agree to reversionary interests in settlements. The U.S. Department of Justice must presume that, because there are no tax consequences to the government as settlor, the government is entitled to some special privilege to reversionary interest. There is no such privilege in the law.

The U.S. Department of Justice seeks to avoid a “windfall” to the estate of the decedent when funds intended for lifetime medical care of a severely injured victim are no longer needed. The memorandum by Jeffrey Axelrad, dated July 1992, “Damage Issues in FTCA Cases,” discusses the need to avoid payment of “excessive awards.” The memorandum discusses punitive damages, collateral source rule issues, damage caps and costs. But, the memorandum cites no statutory authority or controlling case law that even suggests that the U.S. Department of Justice has been delegated the right to disregard the “final and conclusive” language in the FTCA and impose a reversionary right of the government to money set aside for medical care or other benefits upon the death of the injury victim. While there is a need for stewards of the government’s resources to protect the Treasury from having to make damage payments that are unjustified in size, there is no authority to give then take back. If a victim of government employee negligence dies prematurely due to the injuries that gave rise to the tort claim, it is fully justified that payments set aside for medical care should be converted to damages for wrongful death. It is less than making the victim whole to take back money intended for long-term medical care when the injury victim dies prematurely as a result of injuries resulting from government negligence. It should not matter that all past, present and future claims are settled. The claimant’s estate has a right to be compensated for the wrongful death of the claimant, and such compensation should be provided for under the terms of the compromise settlement. In no way does it constitute double payment or other excessive payment if money once intended to pay for future medical care is now considered to compensate the heirs of the decedent if the government was responsible for the victim’s early demise. It is not a “windfall” to the heirs to be compensated for the death of a loved one due to tortious behavior.
There may be some justification to the U.S. Department of Justice’s position that a victim should not receive Medicaid payments under Title 42, then be compensated again by damage payments under Title 28 for future economic losses due to anticipated medical needs. The case law in the July 1992 Axelrad memorandum seems to support the contention that collateral source rules may be challenged under certain circumstances. However, there is no justification or authority for the denial of a person’s right to establish a supplemental needs trust to preserve Medicaid benefits. An appropriate way to avoid double compensation would be for the government FTCA negotiators to assist the victim in obtaining Medicaid benefits, then take them into consideration when arriving at an appropriate damage payment figure under the FTCA.

Once again, the U.S. Department of Justice is acting ultra vires by engaging in a territory that is exclusively reserved to the legislative branch. It has created its own version of a public policy by applying “cost-benefit” analysis arriving at a good faith assessment of damages. As stated earlier, the U.S. Department of Justice has not been given any legislative guidelines at all for determining how the competing concerns of victim indemnification for tort actions by government employees and economic cost are to be weighed. Absent such delegation, there is no authority. ■

Endnotes:

1 Interest and investment earnings as internal cash build-up of annuities issued by life insurance companies ultimately is paid income tax-free to physical injury victims, if the annuities are the funding asset for periodic payments, under the authority of 26 U.S.C. § 104(a)(2). We are not familiar with any authority, and none is cited in the May 10, 2000, Axelrad memorandum, to exempt earnings by reversionary trusts from income taxation.
2 The supplemental need trust to which the memorandum refers is codified at 42 U.S.C. § 1396p(d)(4)(A).
3 The trust provides a “safe haven” for funds that would otherwise be considered in a “means test” to determine Medicaid and Supplemental Security Income eligibility. It does not affect Medicare eligibility. The trust provides a reversionary interest usually to the state agency administering Medicaid funds. There is no reversionary interest to the Social Security Administration, which administers SSI benefits.
 The Department of Justice clearly exceeds its authority delegated by Congress by denying physical injury victims their right to a tax subsidy granted by Congress and codified at 26 U.S.C. § 104(a)(2), also violating the doctrine of separation of powers by creating public social policy that Congress never intended to be within the authority of the U.S. Department of Justice, which is clearly a legislative function. 





The Department of Justice clearly exceeds the limits of its authority delegated by Congress by requiring the creation of irrevocable reversionary trusts, such as medical reversionary trusts and non-medical reversionary trusts, and the denial of a physical injury victim’s rights to establish supplemental needs trusts for disability under the provisions of 42 U.S.C. § 1396 p(d)(4)(A).
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