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Class Certification Reversed in Macomber v. Travelers
(2006-2) — The Connecticut Supreme Court, on April 4, 2006, reversed the trial court’s order certifying a class action and certifying the plaintiff as representative of the class in a lawsuit over an insurer’s structured settlement practices. See Macomber v. Travelers Property & Casualty Corp., 277 Conn. 617 (2006).

Previously, the court had reinstated six of 10 substantive counts against the defendants in Macomber v. Travelers Property & Casualty Corp., 804 A.2d 180 (2002). On remand, the plaintiff was granted class certification on four of the counts, including breach of contract, breach of the Connecticut Unfair Insurance Practices Act, which was merged into the Connecticut Unfair Trade Practices Act count, civil conspiracy and unjust enrichment. The defendants appealed.

“In general terms,” the 2006 decision said, “the complaint alleged that the defendants, in utilizing structured settlements to resolve various types of personal injury claims, had engaged routinely in two types of wrongdoing: a rebating scheme; and a shortchanging scheme. The rebating scheme was based on the fact that, when the annuities underlying the structured settlements were purchased by Travelers Casualty through brokers, the brokers would rebate a portion of their commissions to Travelers Casualty. The shortchanging scheme was based on the fact that Travelers Casualty, by virtue of the rebating and other arrangements, would spend less on the annuities than the amounts called for in its agreements with the claimants.”

The latest opinion by the Connecticut Supreme Court was critical of the trial court’s handling of discovery. It noted that the trial court employed a truncated discovery process that was inadequate to determine important issues on the question of class certification.

In an attempt to accommodate the plaintiff’s request for class discovery and the defendants’ concerns about he potential production of thousands of claim files, the trial court randomly selected 28 sample files in addition to those of Macomber and a former plaintiff, Kathryn Huaman, for review. The record indicated that all of the sample files had been culled by the defendants to include only the documents pertinent to the motion for class certification. There was no agreement that the 30 files submitted to the court were materially representative of the thousands of files in which Travelers Casualty had entered into structured settlements in the years in question.

The major issue on remand is whether it can be established by sampling that the nationally dispersed potential class members entered their structured settlements by being told uniformly by claims adjusters and other agents of the defendants the cost of their annuities and that the value equaled the cost. Discovery will also need to determine whether Connecticut law conflicts with the state laws of the various members of the potential class. The ruling gives the plaintiff the “opportunity to establish the requisite predominance of common factual issues of an adequate record, if she chooses to do so on the remand.”

The ruling also said the class representative plaintiff has no standing to raise a claim against defendant Solomon Smith Barney Holdings, Inc., because she had no dealings with them. Therefore, she “does not have the requisite typicality to raise the same claim on behalf of a class.” ■
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com
©2006 Richard B. Risk, Jr., J.D. All rights reserved. This publication does not purport to give legal or tax advice and may not be used to avoid penalties that may be imposed under the Internal Revenue Code or to promote, market or recommend to another party any transaction or matter addressed herein. An article that first appeared in Structured Settlements ™ newsletter, published by AMROB Publishing Company, is designated by year and issue number.

Risk Law Firm ■ 3417 East 76th Street ■Tulsa, Oklahoma 74136-8064 ■ 918.494.8025 ■ www.risklawfirm.com


