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California Bill Would Give Plaintiffs Choice  

(2005-1) — A legislative initiative in California would give the consumer in a structured settlement of a physical injury or workers’ compensation claim the right to receive periodic payments and select a producer and qualified funding asset provider after the defendant or insurer has agreed with the consumer on an amount that the defendant or insurer is willing to pay on a specific funding date or dates. The defendant or insurer would not be able to withdraw an offer or refuse to cooperate because the consumer has exercised this right.

State Senator Jackie Speier (D-San Mateo/San Francisco), chair of the Senate Insurance Committee, introduced Senate Bill 410 as a consumer protection measure. Before being elected to the Senate in 1998, she chaired the Assembly’s Consumer Protection Committee for five years.

The consumer is defined in the bill as the person who serves as the measuring life for an annuity purchased to fund the periodic payments of a structured settlement. The producer would be required to be licensed in California as an insurance broker or agent if either the consumer resides in California or the claim settlement negotiation takes place there. The producer selected by the consumer would be prohibited from engaging in any direct or indirect rebating or commission sharing arrangement, unless authorized by the consumer.

This bill is in response partially to revelations last year by New York Attorney General Eliot Spitzer that the nation’s largest insurance brokerage, Marsh & McLennan, and others had engaged in undisclosed rebating and bid rigging. Similar practices have occurred in structured settlements. 

California S.B. 410 has been endorsed by the Society of Settlement Planners, a national nonprofit educational and public policy association of professional structured settlement producers and others who assist injured claimants in the settlement process.

A spokesperson for the American Insurance Association, which opposes the bill, quoted in BestWire® on April 6, 2005, claims, “it only makes sense for the property and casualty carriers to choose the asset providers because they risk a double hit should providers default on the payment for any reason.”

In fact, the P&C carrier has no risk by its own industry’s design, if a valid assignment is made. The National Structured Settlements Trade Association, with the participation of its member insurance companies, created a Uniform Qualified Assignment and Release form that is used, with some variation, in virtually every settlement where periodic payment obligations are assigned to a neutral party under Internal Revenue Code section 130. Defendants or insurers who retain the periodic payment liability do so of their own volition. 

This universally accepted document states: “The Claimant hereby accepts Assignee’s assumption of all liability for the Periodic Payments and hereby releases the Assignor from all liability for the Periodic Payments.”

The AIA official, Nicole Mahrt of its Western Region, gave as that organization’s other reason for opposing the bill that “carriers traditionally have made the selection because they are more sophisticated than the average consumer when it comes to what is often a complicated financial decision.”

In fact, the bill would allow the consumer to choose the P&C carrier’s structured settlement producer instead of someone who does not have a conflict of interest and would not be released from liability when the tortfeasor is dismissed. ■
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