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Broker’s Error in Quoting Benefit Proposal Costly

(2002-4) — An error made by a structured settlement broker in presenting a periodic payment proposal proved to be very costly. Lawrence A. Cohen of Ringler Associates, Inc., presented individual future payment illustrations to several claimants in a wrongful death case, thinking that the total cost to the alleged tortfeasor’s liability insurer, Lexington Insurance Company, would be in the range of $3 million. The plaintiffs had agreed earlier to compromise their claims against Lexington for the February 21, 1998, death of Samuel Crutchfield, who was killed in a motor vehicle accident in Louisiana. At Lexington’s request, the plaintiffs met with Cohen on March 14, 2001, in the presence of Lexington representatives, to discuss converting the earlier agreed settlement sums to periodic payments. The plaintiffs claim that, at that March 14 meeting, they had accepted the offer by Cohen and there existed valid contracts between the plaintiffs and defendants Ringler and AIG Life Insurance Company, the intended annuity issuer.

After the meeting, Cohen learned from AIG that the cost or present value of his proposal would be about $4 million more than what he and Lexington had meant to offer. Cohen informed the plaintiffs that they had no deal, claiming that the proposals contained mathematical errors and that the plaintiffs had not accepted the offer. In the alternative, the defendants asserted, any contracts were null on account of error.

The plaintiffs sued Cohen, Ringler and AIG Life for breach of contract, originally in Louisiana state court, then removed the action to the U.S. District Court for the Eastern District of Louisiana. Crutchfield v. Ringler Associates, Civil Action No. 01-2720 (E.D. La. 2002).

In contract law, where only one of the parties is mistaken about facts relating to the agreement, the mistake will not prevent formation of a contract. However, if the non-mistaken party knew or had reason to know of the mistake made by the other party, he or she will not be permitted to snap up the offer. Also, common law dictates that, when the mistake occurs prior to the offer, as the plaintiffs contended it did in this case, and there was no mistake in the offer, there is a contract according to the terms of the offer.

To counter the defense that the plaintiffs knew or should have known the proposals to be in error, the attorney for the plaintiffs, Joseph G. Glass of the firm Duplass, Zwain, Bourgeois & Morton, of Metairie, Louisiana, deposed another Ringler associate, Thomas P. Stevenson of Laguna Hills, California. Stevenson, was a fact witness who had 18 years’ experience as a structured settlement broker. When asked by Glass during the deposition to look at the same benefit document that had been presented earlier by Cohen to the plaintiffs and to state whether he saw anything wrong with the numbers, Cohen’s attorney, Glenn B. Adams, objected: “Well, let me just interject here that, you know, he’s already said he hasn’t seen it before you gave it to him 30 seconds ago, and if you want some totally off-the-cuff, 30-second-later evaluation of this, that’s apparently what you might get.” Stevenson testified that “without verifying the numbers, they look correct.”

The illustrations generated by Cohen contained both the cost and the benefit, according to Glass. “The defendants just asserted that the cost was erroneously identified,” he added.

After the deposition, Glass pointed out to the defense counsel that what Glass was doing to Stevenson, the experienced broker, was essentially the same as what Cohen had done to the plaintiffs, who were not experienced. The unilateral error was only one of many defenses argued and, according to Glass, ultimately was abandoned “for more plausible defenses. Probably in part due to [Stevenson’s] testimony.” The case was settled the week before the scheduled September 9, 2002, trial for a confidential amount that Glass said “was favorable.” ■
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