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Attorneys Sued by Client for Failing To Propose a Structure

 (2001-1) — A plaintiff in a personal physical injury lawsuit settled a decade ago sued her own attorneys and guardian ad litem for legal malpractice because, among other things, she was not presented with the option of a structured settlement. These are believed to be the first cases of their kind in the United States that have gone to a judgment. 

The case styled as Josephine Grillo, as guardian and next friend for Christina Grillo, a minor v. Tom L. Pettiette, T.E. Swate and Hardy, Milutin & Johns, in the 96th District Court of Tarrant County, Texas, Cause No. 96-145090-92, was concluded on March 23, 2001, per a Settlement Agreement, Release and Indemnity Agreement among the parties, which was approved and made a part of an Agreed Final Judgment decreed by District Judge Jeff Walker. The settlement was subject to court approval because the plaintiff, who was age 19 and an adult at the time of the entry of judgment, is incapacitated.

All defendants were from Houston at the time the lawsuit was filed. The plaintiffs did not make any allegations against Hardy, Milutin & Johns other than as a result of Swate’s alleged acts and omissions as a member of the firm.

Defendants had represented the plaintiff in a 1984 medical negligence action styled John Juniker, et al. v. Harris Hospital-Methodist a/k/a Harris Hospital, Inc., under Cause No. 352-82502-84, in the 352nd District Court, also of Tarrant County. Josephine Grillo is the natural mother of Christina Grillo (Juniker was the husband and natural father), who was born January 9, 1982, suffering injury at birth. In this underlying lawsuit, a settlement of $2,500,000 was reached, after a trial had been commenced, on November 5, 1990, with court approval on January 3, 1991.

All of those funds were deposited into the registry of the Court and eventually disbursed in cash, precluding the benefits of future tax-free growth of the settlement proceeds. The settlement agreement in the underlying case “contained no language which required at least one defendant or its liability insurer to promise a fixed and determinable periodic payment which would be tax free to the plaintiff.” There was no request for the assignment of a rated age to enhance lifetime benefits, nor was there any attempt to establish or preserve the plaintiff's Supplemental Security Income (SSI) and Medicaid eligibility. Instead, according to the plaintiff’s petition, the attorneys “instructed Josephine Grillo to request court approval of a Section 142 Trust and the purchase of annuities which were not tax free and did not maximize the future value of Christina Grillo’s recovery ... but for defendants’ errors and omissions.” Because the funds were constructively received under the common law theory of current economic benefit, the plaintiffs lost favorable tax treatment.

A second lawsuit, brought against the guardian ad litem the original birth injury incident, was not involved in the legal malpractice claim just settled, but arose from the same allegations. That case was  Josephine Grillo, as Guardian and Next Friend for Christina Grillo, a minor v. Mike Henry, Cause No. 96-167943-97, 96th District Court, Tarrant County. That case settled at a cost to the defendant of $2.5 million.

The allegations in the action recently settled, as stated in the amended petition, were because of the defendants’ “negligence, gross negligence, and deceptive trade practices, as those terms are understood in law, and because of defendants’ fraud, breach of fiduciary duty and breach of contract.” Defendants expressly denied liability for the injuries and damages alleged by the plaintiff and further contended that, “at all times [the attorneys] fulfilled their duties to Christina Grillo in a prudent, responsible manner and with the utmost care.” The consideration paid was made “solely for the purpose of terminating and preventing further involvement in protracted and costly litigation based upon disputed and denied claims,” according to the language of the settlement agreement.

The final judgment present value paid to or for the benefit of the plaintiff, including attorney fees, was $1,600,000. Continental Casualty Company bore $1 million of that on behalf of Pettiette; $600,000 was paid by Evanston Insurance Company on behalf of Hardy, Milutin & Johns as respondeat superior of Swate or under the doctrines of agency and/or ostensible agency or vicarious liability. Added to the earlier recovery against Henry, the total cost to all defendants to settle both lawsuits arising from this common nucleus of facts was $4.1 million. Added to the original lawsuit damages of $2.5 million, the total recovery was $6.6 million.

The plaintiffs were represented in the legal malpractice case by Kevin A. Isern of Lovell, Lovell & Newsom, L.L.P., Thomas J. Upchurch, Jr., and Wayne B. Barfield., all of Amarillo. Jack H. Garrett of Fort Worth was the court-appointed guardian ad litem for the incapacitated plaintiff.

The terms of the judgments, including the appended settlement agreements, are releasable to the public as judicial records. ■
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