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Attorney Sanctioned for Fee Based on Periodic Payments 

(2003-3) — The Supreme Court of Indiana has sanctioned an attorney for retaining a fee in excess of the amount justified by the percentage provided in his written agreement with his clients.

Richie Douglas Hailey of Indianapolis, who was admitted to practice law in 1974, received a public reprimand from his state’s high court for retaining an unreasonable fee based in part on a percentage of the sum of future payments from a structured settlement, not on the cost or “present value” method for the annuity’s purchase. In the Matter of Richie Douglas Hailey, Case No. 49800-0009-DI-560, 2003 Ind. LEXIS 665.

Hailey was also found to have “failed timely to provide the client with a written settlement disbursement summary, delayed payment to medical and other third-party creditors, and shared a portion of his fee with another lawyer who was not a member of the respondent’s law firm in a manner not permitted by the Rules of Professional Conduct.”

His client, who as a 13-year-old boy in 1992, was seriously injured in Indiana while riding as a passenger in an automobile. He incurred several hundred thousand dollars in medical expenses and is confined permanently to a wheelchair. The boy’s mother contacted the boy’s uncle, who was a lawyer in Alabama but did not handle personal injury cases. The uncle obtained Hailey’s name from a friend and fellow Alabama attorney and gave it to the mother.

The boy’s father was generally aware that the uncle had contacted another attorney before recommending Hailey, but neither the boy’s mother nor the boy was aware. Both the Alabama attorney and the boy’s mother contacted Hailey, but they had no contact with each other. Hailey never disclosed to his clients that he had agreed to pay a third of the contingent attorney fee to the referring Alabama lawyer. The fee agreement between Hailey and his clients called for a 40 percent fee on the gross amount recovered, if the case went to trial or settled after 120 days. The agreement did not specify how the fee would be calculated in the event there was a structured settlement that provided future payments.

As pointed out by the parties in this case, many jurisdictions, including courts in Florida, California, New Jersey, Pennsylvania, South Carolina, Washington, and New York, use “cost approach” method in valuing annuity payments made pursuant to structured settlements. See e.g., Fla.Prof.Cond.R. 4-2.5(f); Schneider v. Kaiser Foundation Hospitals, 215 Cal. App. 3d 1311, 264 Cal.Rptr. 227, 231 (1989); Merendino v. FMC Corp., 181 N.J. Super. 503, 438 A.2d 365, 368 (1981); Johnson v. Sears, Roebuck & Co., 291 Pa. Super. 625, 436 A.2d 675 (1981); Matter of Williams, Jr., 336 S.C. 578, 521 S.E.2d 497 (1999); Wash.Prof.Cond.R. 1.5(c)(2); Re Estate of Muccini, 118 Misc.2d 38, 460 N.Y.S.2d 680 (1983). Other states, including Michigan and Alabama, have used the “present value” approach. See, e.g., Mich.Prof.Cond.R. 8.121 (2002); Ex parte St. Regis Corp., 535 So. 2d 160 (Ala. 1988). Hailey at n. 8.

The Association of Trial Lawyers of America's position on the topic is set forth in a Board of Governor's resolution stating, “contingent fees on structured settlements should always be calculated on the cost or present value of the annuity, whichever is lower, unless the fee is paid in periodic payments.” Id.

Hailey had told his clients during a second mediation session, which had included periodic payment offers from the defense, that his attorney fee might be calculated as 40 percent of the lump sum cash payment and 40 percent of the gross amount of future guaranteed payments to be made to the boy, undiscounted to present value. Facing an estimated $400,000 in estimated medical bills, the father calculated that the attorney fee and medical expenses would consume all of the $2 million cash lump sum being offered and leave the boy owing additional attorney fees. At that time, Hailey agreed in writing to cap his fee at $1.6 million.

The settlement terms, in addition to the $2 million lump sum, called for periodic payments of $80,000 per year, compounding annually by 1.5 percent, for 40 years guaranteed and the life of the boy thereafter. The guaranteed future payout from the annuity was to be $4,341,431.29, or $6,341,431.29 when the $2 million lump sum at the time of settlement was included. Forty percent of that amount is $2,536,572.40, under Hailey’s method, which he might have charged as his fee had he not agreed to the $1.6 million cap.

Of the $2 million cash lump sum paid into Hailey’s trust account, Hailey retained $1.6 million, leaving $400,000 to pay the liens.

The actual cost of the annuity to the defendants was $1,465,698. That price was not reported to Hailey or his clients, and they made no inquiry.

The actual present value of the settlement, including the cash and the cost of the annuity, was $3,465,698. Forty percent of that amount, which the court said was the correct interpretation of the fee agreement, is $1,386,279.20. Hailey had charged his clients more than $200,000 in excess of that allowable amount under his agreement, the court said. 

The court said it would have considered other methods of calculating the annuity’s “present value” and still considered the result to be reasonable. But, it considered Hailey’s method of using the sum of guaranteed future payments as unreasonable.

The boy’s parents discovered later that the Alabama attorney had been paid a co-counsel fee. Of the one-third he had received from Hailey, he in turn gave one-third of his fee or $177,600 to the uncle. The uncle had deposited that into a certificate of deposit for the benefit of the boy, and the boy’s parents learned of this when the IRS notified them of taxes due. ■
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