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Applications to Transfer Periodic Payments Denied  
(2003-3) — Two applications for approval of transfer of periodic payments from structured settlement have been denied in Rensselaer County, New York, under that state’s Structured Settlement Protection Act, codified at General Obligations Law title 17.

Without state court approval, a factoring transaction is subject to a 40 percent federal excise tax imposed by Internal Revenue Code § 5891.

Settlement Capital Corporation, the petitioner in the earlier of the two cases, sought approval to receive $35,000 of an $81,165 payment due to the payee on April 25, 2007, in exchange for advancing $13,250 so that the payee could pay down her family’s credit card debt, which currently exceeded $15,000.

In the payee’s affidavit, she disclosed that a $40,000 payment from the structured settlement was due to her on April 25, 2003. The court said that the application failed to state why it was necessary to pay off the credit card debt at that time instead of waiting a little longer for the $40,000 payment.

Judge George B. Ceresia, Jr., of the Supreme Court of New York, Rensselaer County, in his February 11, 2003, decision denying the application, criticized the 18.621 percent discount rate that was to be applied. No explanation was provided as to why this particular rate was selected or why it should be deemed fair and reasonable, the court’s opinion stated. “In the absence of such evidence, the court is of the view that it is unable to make the required statutory finding.” 756 N.Y.S.2d 728. 

Acting on the petition of Settlement Funding of New York, llc, and Neal Cunningham, Judge James B. Canfield of the same Rensselaer County court, found May 9, 2003, the 15.46 percent effective interest rate of the advance (the discount rate), if it is treated as a loan, to be “more than two and a half times the current low mortgage interest rate of 4.8 percent on a twenty year mortgage.” This rate does not consider an additional $2,000 in attorney fees and a $200 processing fee, both required by the factoring company, which would be deducted from the proceeds and drive the effective rate higher.
In attempting to justify the $2,000 attorney fee, Settlement Funding said that approximately 11.5 hours were required to prepare the application and various papers and in conferences with the petitioners. The court responded that, once the factoring company was familiar with all of the statutory requirements, “it will not be necessary to expend more than a couple of hours at most” and that Cunningham should not be obliged to reimburse Settlement Funding’s startup costs.
Noting that it is the court’s duty under that state’s statutes to protect payees like Cunningham “from being taken advantage of by those seeking to acquire the payees’ structured settlement payment rights,” Judge Canfield held that “an interest rate of no more than 8 percent would be ‘fair and reasonable’ so long as the transferee does not charge its counsel fees and costs to the payee.”
The court said, in its decision, “[t]he easiest part of the courts’ duties when reviewing these petitions is screening them for compliance with objective and easily verified matters, such as that there has been compliance with all of the statutory procedural requirements, that the payee has been advised to seek independent professional advice and either done so or knowingly waived such advice in writing, and that the transfer does not contravene any applicable statute, court order or ‘governmental authority’ and is written in plain language.” 
In addition to those “ministerial tasks,” the court cited its additional duty of making an independent discretionary determination that, among other things, “the fees and expenses used to determine the net advance amount, are fair and reasonable.”
The petition, which was brought by Cunningham and Settlement Funding of New York, llc, the proposed factoring company, for judicial approval of the transfer to Settlement Funding of a portion of a structured settlement originally created in an earlier action to compensation Cunningham “for injuries he suffered by paying him installments over a period of years and thereby protecting him from quick dissipation of his recovery,” the court said. SAFECO Assigned Benefits Service Company, which had the obligation to make periodic payments to Cunningham, and SAFECO Life Insurance Company, which had issued the annuity to fund the payments, were “interested parties” pursuant to the state statutes.
The factoring company had, in the court’s words, “ignored the court’s suggestion that it demonstrate how these loans are, in practice, riskier than other types of secured loans and the higher interest rate is therefore ‘fair and reasonable’ under the circumstances.” The court conceded that it had recently approved a similar transfer petition “in spite of a high interest rate that was scarcely lower” than Settlement Funding’s where the payee “was confronted by an immediate, life and death emergency and had no other means of raising the money needed to obtain life sustaining medical treatment for a loved one.” The court noted that Cunningham, fortunately, was “not in as desperate straits as the other payee.” 2003 N.Y. Misc. LEXIS 555. ■
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