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“[T]he Secretary of the Treasury shall prescribe all needful rules and regulations for the enforcement of this title [Title 26, U.S. Code].
– I.R.C. § 7805(d)
I.  Introduction

There is a pressing need for the Treasury—through the Internal Revenue Service (Service)—to issue guidance on the tax treatment of an Internal Revenue Code (Code) section 468B designated settlement fund (DSF) or qualified settlement fund (QSF) created for the benefit of a single claimant to facilitate a section 130 “qualified assignment” of a periodic payment liability.  Injured claimants routinely are harmed a second time by self-insured entities and liability insurance companies when settlement or judgment terms include periodic payments.
  The use of a DSF or QSF is effective in removing the adversarial party from involvement in the distribution of the claimant’s damage proceeds.
  However, assertions of potentially adverse tax treatment of the payments to injury victim payees are causing victims either to forego tax-free periodic payments altogether or else place themselves at the mercy of the adversary.

If a tort claim for personal physical injury or sickness is resolved through judgment or settlement and the defendant’s tort liability is extinguished in exchange for monetary consideration that includes a series of future periodic payments, future lump sums or some combination of the two, it is called a structured settlement.
  The structured settlement concept is arguably this country’s
 most responsible means of indemnification for victims of physical injury or sickness.
  While the structured settlement was likely invented in the mid-1960s, it first gained legitimacy in the late 1970s when the Service issued three revenue rulings on the tax treatment of periodic payments made to personal injury claimants.
  However, the concept is tainted by the history of abuses perpetrated against claimants by the liability insurance industry in their quest to create profit centers within their claims departments.

Structured settlements were invented by the defense, and the marketing of the annuities that serve as the underlying assets to fund payments has been tightly controlled.  Control was largely accomplished through the creation of the National Structured Settlements Trade Association (NSSTA), which operates as the alter ego of the insurance industry
 and initially set the standard for how structured settlements were handled.
  Brokerages, initially comprising primarily former property and casualty (P&C) insurance claims personnel, were organized as the structured settlement marketing distribution system.  At the behest of annuity brokerages, life insurance companies affiliated with the liability insurers and unaffiliated life companies joined NSSTA and created barriers to entry.  For example, life insurance agents otherwise licensed to sell annuities could not participate.  This pattern persists today; structured settlement brokerages are touted as specialists, and insurance agents are prohibited from being appointed to sell structured settlement annuities unless they join one of the brokerages.

Brokerages formed alliances with self-insured defendants and liability insurers for the exclusive right to handle all structured settlement transactions resulting from the resolution of tort claims.
  Initially, the quid pro quo of these alliances, in exchange for the broker’s exclusive arrangement, was simply the broker’s ability to make the money being offered to resolve the tort claim appear to the claimant to be a much larger amount.
  In the 1980s, the practice of rebating part of the commission from the annuity sale back to the liability insurer became the marketing plan for many, if not most, structured settlement brokerages.

This lucrative business has grown to more than $6 billion in annual premiums for annuity sales.
  It is easy to see why those who have controlled this industry for more than two decades—and have become very wealthy in the process—do not wish to give it up.

Congress did not intend for funds held temporarily in a QSF to constitute “economic benefit”
 to claimants, even if the fund is created for ultimate distribution to a single claimant.  Detractors have argued that economic benefit attaches, preventing the qualified assignment from taking place.  This also deprives the injury victim of significant tax advantages.

The uncertain tax treatment of a single-claimant QSF is largely the result of internal tension among Treasury and Service officials.  Those who enforce the rules, oversee audits, and issue private letter rulings reportedly are at odds with those who interpret the laws and make policy by issuing Treasury Regulations and other controlling directives. Efforts to obtain clarification on the tax treatment of single-claimant QSFs have been crippled by these conflicts within the government.

This article will argue that Congress does not intend for the judicial doctrine of economic benefit to apply to a DSF or QSF
 created for the benefit of a single claimant.  It will also demonstrate why it is appropriate and necessary that Treasury and the Service issue guidance at this time.

II.  The  Tax Case For My Argument

The technical arguments of congressional intent are straightforward, gleaned from the statutes and their amendments as well as committee reports.  Based on these sources, it is apparent that Congress did not intend for the judicial doctrine of economic benefit to apply to the facts of a designated settlement fund or qualified settlement fund created for the benefit of a single claimant.

My analysis begins with the premise that, except as otherwise provided in the Code, gross income means all income from whatever source derived.
  If there is no exclusion, all monies received from the transferor by the QSF are taxable to the claimant.  There can be no qualified assignment.

In order to determine that a QSF may make a qualified assignment to a single claimant within the meaning of section 130(c), I will show that the QSF’s assignments will comply with the requirements of Code sections 104(a)(2), 130, and 468B, as well as Treasury Regulations section 1.468B, and Revenue Procedure 93-34, 1993-2 C.B. 470.

A. Compliance with Section  104(a)(2)

Section 104(a)(2) generally excludes from income the amount of any non-punitive damages received on account of personal physical injuries or physical sickness.
  The House Report accompanying the Small Business Job Protection Act of 1996, which modified the exclusion of damages by adding the word “physical” before injury and sickness and specified that the exclusion does not apply to punitive damages, created an origin-of-the-claim test:

If an action has its origin in a physical injury or physical sickness, then all damages (other than punitive damages) that flow therefrom are treated as payments received on account of physical injury or physical sickness whether or not the recipient of the damages is the injured party.  For example, damages (other than punitive damages) received by an individual on account of a claim for loss of consortium due to the physical injury or physical sickness of such individual’s spouse are excludable from gross income.

Whether punitive damages were ever pled or discussed is also relevant to determining whether the exclusion from gross income under section 104(a)(2) applies.  As the 1995 case of Bagley v. Commissioner demonstrates, the Service will not necessarily accept a court’s classification of damage.
  In Bagley, a settlement allocated entirely to non-taxable compensatory damages was reallocated to taxable punitive damages.  Likewise, in Amos v. Commissioner, the Tax Court reallocated forty percent of non-taxable physical injury damages claimed by the petitioner to taxable non-physical compensation for agreeing to a confidentiality covenant, since the physical injury was not considered extensive enough by the Service or the court to warrant the amount of damages paid by the defendant.
  In another case, Barnes v. Commissioner, the court looked to the record to determine what kind of damages the settlements payments were made in lieu of.
  If the settlement agreement is silent on the issue, the Service will go to the pleadings and other evidence to determine what motivated the payor to pay the settlement amount.
  In Barnes, there was no specific mention of an allocation between excludable personal injury damages and punitive damages in the settlement agreement.  Punitive damages were mentioned in the pleadings and the plaintiff’s attorney had mentioned in the negotiations that there was a “likelihood” of punitive damages.
  The Tax Court held that the damages should be allocated one-half to taxable punitive damages and one-half to excludable personal injury damages.
  If there is any doubt that punitive damages might become an issue, the settlement documents should be clear that the allocation is not just an accommodation to one of the parties, but an arms-length transaction.

B. Compliance with Section 130

Under section 130(a), any amount received for agreeing to a qualified assignment is not included in gross income to the extent that amount does not exceed the aggregate cost of any qualified funding assets.
  Section 130(c) defines a “qualified assignment” as any assignment of a liability to make periodic payments as damages, whether by suit or agreement, on account of personal injury or sickness (in a case involving physical injury or sickness) provided certain conditions are met:

(1) if the assignee assumes such liability from a person who is a party to the suit or agreement, or the workmen’s compensation claim, and

(2) if—

(A) such periodic payments are fixed and determinable as to amount and time of payment,

(B) such periodic payments cannot be accelerated, deferred, increased, or decreased by the recipient of such payments,

(C) the assignee’s obligation on account of the personal injuries or sickness is no greater than the obligation of the person who assigned the liability, and

(D) such periodic payments are excludable from the gross income of the recipient under paragraph (1) or (2) of section 104(a).

Section 130(d) defines the term “qualified funding asset” to mean any annuity contract issued by a company licensed to do business as an insurance company under the laws of any state, or any obligation of the United States, if:

(1) such annuity contract or obligation is used by the assignee to fund periodic payments under any qualified assignment,

(2) the periods of the payments under the annuity contract or obligation are reasonably related to the periodic payments under the qualified assignment, and the amount of any such payment under the contract or obligation does not exceed the periodic payment to which it relates,

(3) such annuity contract or obligation is designated by the taxpayer (in such manner as the Secretary shall by regulations prescribe) as being taken into account under this section with respect to such qualified assignment, and

(4) such annuity contract or obligation is purchased by the taxpayer not more than 60 days before the date of the qualified assignment and not later than 60 days after the date of such assignment.

The Periodic Payment Settlement Act of 1982 added section 130 and amended section 104(a)(2) to exclude personal injury damages received as periodic payments from the recipient’s gross income, whether by suit or agreement.
  The new provision of section 104(a)(2) was intended to codify existing law as reflected in Revenue Rulings 77-230, 79-220 and 79-313.
  References to constructive receipt and economic benefit are not included in either section 104 or 130.  However, Congress stated that:

The periodic payments of personal injury damages are still excludable from income only if the recipient taxpayer is not in constructive receipt of or does not have the current economic benefit of the sum required to produce the periodic payments.

1.  Constructive Receipt

Section 451 provides that “the amount of any item of gross income shall be included in the gross income for the taxable year in which received by the taxpayer, unless, under the method of accounting used in computing taxable income, such amount is to be properly accounted for as of a different period.”
  Section 1.451-1(a) of the Treasury Regulations states that gains, profits, and income are to be included in gross income from the taxable year in which they are actually or constructively received by the taxpayer, unless includable for a different year in accordance with the taxpayer’s method of accounting.
  Under the cash receipts and disbursements method of accounting, such an amount is includable in gross income when actually or constructively received.

Treasury Regulations section 1.451-2(a) provides in part that income, although not actually reduced to a taxpayer’s possession, is constructively received in the taxable year during which it is credited to this account, set apart for him, or otherwise made available so that he may draw upon it at any time, or so that he could have drawn upon it during the taxable year if notice of intention to withdraw had been given.
  However, income is not constructively received if the taxpayer’s control of its receipt is subject to substantial limitations or restrictions.

2.  Economic Benefit

The doctrine of “economic benefit” requires a determination that the actual receipt of property or the right to receive property in the future confers a current economic benefit on the recipient.
  The doctrine applies when assets are unconditionally and irrevocably paid into a fund or trust to be used for a taxpayer’s sole benefit.

In Sproull v. Commissioner, the court applied the economic benefit doctrine to tax amounts an employer paid to an interest-bearing trust as compensation for an employee’s past services.
  No one other than the employee had any interest in or control over the monies in the trust, and the employee was required to take no further action to earn or establish his rights to the amounts in trust.
  The trustee’s duties were limited to holding, investing, and paying the amounts in trust to the employee or his estate in the event of his prior death in the two taxable years following the creation of the trust.
  The Tax Court held that “there is no doubt that such an interest had a value equivalent to the amount paid over for his benefit.”

The economic benefit doctrine does not apply where the beneficiary’s ability to obtain trust amounts is subject to a future condition or forfeiture.
  The Sproull Court noted that “the trust agreement contained no restriction whatsoever on petitioner’s right to assign or otherwise dispose of the interest, thus created no restriction in him.”
  Other courts have noted that a taxpayer may still have an economic benefit in a trust where there are restrictions on assignment.
  However, there is no economic benefit when the beneficiary’s right to receive the income is restricted or conditioned upon future events.
  Therefore, in order for a taxpayer to include an amount in income under the economic benefit doctrine, the amount must be set aside irrevocably, for the taxpayer’s sole benefit, without restrictions or conditions based upon the occurrence of future events.

Congress has softened its stand on the economic benefit doctrine and whether it renders a periodic payment obligation unassignable under section 130.  As initially enacted in 1983, section 130 restricted the rights a claimant has against the assignee and in the assets used to fund future periodic payments.
  Congress repealed section 130(c)(2)(C) in 1988
 because, in Congress’s view, “[r]ecipients of periodic payments under structured settlement arrangements should not have their rights as creditors limited by provisions of the tax law.”

Congress also provided much greater rights to payees in structured settlements with the enactment of the Victims of Terrorism Tax Relief Act of 2001, which added section 5891 to the Code.
  Section 5891 regulates factoring transactions by imposing a forty percent federal tax on the factoring discount unless approved in advance by an applicable state court.
  This section also gives payees the ability to transfer structured settlement payment rights (including portions of structured settlement payments) made for consideration by means of sale, assignment, pledge, or other form of encumbrance or alienation for consideration.
  These new rights go far beyond those of the payee in Revenue Ruling 79-220.  Under that ruling, the payee could receive only the monthly payments—he could not have the actual or constructive receipt or the economic benefit of the lump sum that was invested to yield that monthly payment.

The developments following the codification of Revenue Ruling 79-220 in the Periodic Payment Settlement Tax Act of 1982 indicate that a more lenient interpretation of constructive receipt and economic benefit is appropriate for structured settlements.  The definitions of constructive receipt and economic benefit are to be construed much more narrowly when applied to structured settlements than to other deferred compensation situations when congressional intent is considered.

C. Initial Qualification Under Treasury Regulations § 1.468B and Compliance with Revenue Procedure 93-34

Treasury Regulations section 1.468B-1(a) provides that a QSF is a fund, account, or trust that satisfies all the requirements of section 1.468B-1(c).
  Section 1.468B-1(c) generally provides that the fund, account, or trust is a QSF if: (1) it is established pursuant to an order of, or is approved by, a court of the United States or any state (including the District of Columbia) and is subject to the continuing jurisdiction of that authority; (2) it “is established to resolve or satisfy one or more contested or uncontested claims that have resulted or may result from an event (or related series of events) that has occurred and that has given rise to at least one claim asserting liability arising” out of tort, breach of contract, or violation of law; and (3) the “fund, account, or trust must be a trust under applicable state law, or its assets must be otherwise segregated from other assets of the transferor (and related persons).”

Under Revenue Procedure 93-34, a DSF described in Code section 468B(d)(2) or a QSF described in Treasury Regulations section 1.468B-1 will be considered “a party to the suit or agreement” for purposes of Code section 130 if each of the following requirements is satisfied:

(1) the claimant agrees in writing to the assignee’s assumption of the designated or qualified settlement fund’s obligation to make periodic payments to the claimant;

(2) the assignment is made with respect to a claim on account of personal injury or sickness (in a case involving physical injury or physical sickness) . . .; 

(3) each qualified funding asset purchased by the assignee in connection with the assignment by the designated or qualified settlement fund relates to a liability to a single claimant to make periodic payments for damages; 

(4) the assignee is not related to the transferor (or transferors) to the designated or qualified settlement fund within the meaning of sections 267(b) or 707(b)(1); and 

(5) the assignee is neither controlled by, nor controls, directly or indirectly, the designated or qualified settlement fund.

If these requirements are satisfied, and if the requirements of section 130 are satisfied, then the assignment is a qualified assignment within the meaning of section 130 and the transferor to the QSF will not be treated as receiving a deemed distribution from the fund to the transferor when the qualified assignment is made.  If, based on the documents reviewed, representations made and information provided, the settlement qualifies as a QSF and will continue to qualify as long as it is administered under the terms of the QSF agreement approved by the court, the settlement may make a qualified assignment of the periodic payment obligation under the provisions of Code section 130, even if the QSF is created for the benefit of a single claimant.

D. Structured Settlements Are Specifically Carved Out of the Economic Benefit Rule

Congress created an exception to the broad rule established by case law defining economic benefit as applied to structured settlements.
  Revenue Ruling 79-220 was one of three key rulings that were later codified by the Periodic Payment Settlement Tax Act of 1982.
  The facts of that ruling were as follows:

[T]here is a continuing obligation by M to $250 per month to A for the agreed period. M’s purchase of a single premium annuity contract from the other insurance company was merely an investment by M to provide a source of funds for M to satisfy its obligation to A.  See Rev. Rul 72-25, 1972-1 C.B. 127, which relates to a similar arrangement made by an employer to provide for payment of deferred compensation to an employee.  In Rev. Rul. 72-25, as here, the arrangement was merely a matter of convenience to the obligor and did not give the recipient any right in the annuity itself.

On these facts, the Service held:

The exclusion from gross income provided by section 104(a)(2) of the [Internal Revenue Code of 1954] applies to the full amount of the monthly payments received by A in settlement of the damage suit because A had a right to receive only the monthly payments and did not have the actual or constructive receipt or the economic benefit of the lump-sum that was invested to yield that monthly payment.  If A should die before the end of 20 years, the payments made to A’s estate under the settlement agreement are also excludable from income under section 104.

Under the facts of Revenue Ruling 79-220, the single premium immediate annuity purchased by M as a convenience to M to fund its obligation to A is an amount set aside irrevocably for A’s sole benefit.
  Economic benefit applies, according to Sproull, when assets are unconditionally and irrevocably paid into a fund or trust to be used for a taxpayer’s sole benefit.
  However, as in Sproull, the deciding factor in Revenue Ruling 79-220 was control.  Sproull alone had an interest in or control over the monies in the trust and was therefore required to take no further action to earn or establish his rights to the amounts in trust.
  A, in contrast, had a right to receive only the monthly payments and thus had no right or control over the annuity.  A was a single claimant.

In the House of Representatives Report accompanying the Periodic Payment Settlement Tax Act of 1982, the Committee on Ways and Means summarized the present law pertinent to this issue in its “Explanation of the Bill,” as follows:

Rev. Rul. 79-220 holds that where the insurer of a tortfeasor purchases and retains exclusive ownership of a single-premium annuity contract to fund specified monthly payments for a fixed period pursuant to settlement of a damage suit for personal injuries, the recipient may exclude from his or her gross income the full amount of the payments, and not merely the discounted present value.  The taxpayer’s only right with respect to the amount invested was to receive the monthly payments, and the ruling concluded that the taxpayer did not have actual or constructive receipt or economic benefit of the amount invested. 

The same report, under reasons for change, clarified that Congress was accepting the Service’s decision on the underlying facts of Revenue Ruling 79-220.  It agreed with the Service that neither actual or constructive receipt nor economic benefit of the amount invested was triggered.  The Report explained that

[t]he bill specifically provides that the Code section 104 exclusion from gross income of damages for personal injuries or sickness applies whether the damages are paid as lump sums or as periodic payments.  This provision is intended to codify, rather than change, present law.  Thus, the periodic payments as personal injury damages are still excludable from income only if the recipient taxpayer is not in constructive receipt of or does not have the current economic benefit of the sum required to produce the periodic payments. 

Thus, Congress expressed its intent that, in structured settlements, the judicial doctrine of economic benefit does not apply simply because a sum is set aside irrevocably for the payee’s sole benefit—even if the payee is the only claimant who will benefit from the sum set aside.  Certainly, Congress intended a bright line distinction in that economic benefit attaches only when the claimant is given control over the sum.  Now that Congress has spoken on the issue by adopting the Service’s interpretation as its own, neither Treasury nor the Service may override it.

When a sum is deposited into a QSF, the claimant is even further removed from benefit than A had been in the Revenue Ruling 79-220 scenario, where A was entitled to periodic payments generated by the annuity.  When funds initially are deposited into a QSF, the claimant has no right either to that sum or to any periodic payments, because the tort claim held against the QSF has not been settled.  Typically, a court having jurisdiction over the claim creates a QSF for the resolution of a physical injury or physical sickness claim.
  The court continues its oversight over the QSF until the fund is terminated.  When the sum is transferred into the QSF, the original defendant is dismissed.  However, the cause must remain alive in order for the court to maintain its jurisdiction.  This is accomplished by transferring tort liability to the QSF through a novation.
  Thus, the claimant still has a property right—the tort claim—but has no right to receive any payment from the QSF.  At this stage, the claimant agrees only that the amount deposited into the QSF will sufficiently settle the claim, allowing release and dismissal of the tortfeasor.

The QSF then enters into a settlement agreement with the claimant, the terms of which typically include a lump sum payment to cover costs, expenses, liens, immediate needs, a cash reserve, and attorney fees.  Terms can also include periodic payments, and any income to the QSF is taxed to the QSF at the highest rate.
  Revenue Procedure 93-34 allows the QSF to stand in the shoes of the original “party to the suit or agreement” to make a qualified assignment under section 130.
  At that time, the cash lump sum is disbursed to the payee for actual receipt.  The amount to fund the periodic payments is paid to a third-party assignee that, in turn, purchases the qualified funding asset (typically an annuity).  In this process, the claimant never controls any of the funds deposited into the QSF, nor are the funds ever held in the QSF for the sole benefit of the payee.  Again, this distinguishes the QSF from the Revenue Ruling 79-220 facts because the claimant in that ruling was given a right to receive payments from the annuity’s assets, which were being held for the sole benefit of the claimant.
  In a QSF, there is an even greater distance between the claimant and the amount being held in the QSF than under the Revenue Ruling 79-220 facts.

The selection of the QSF administrator typically is subject to the approval of the claimant.  However, the QSF administrator’s duty is to the QSF, to ensure that all liabilities of the QSF are extinguished by the time the assets of the QSF are depleted.  The relationship between the claimant and the QSF is technically adversarial, although usually much less so than the relationship between the original parties or between the claimant and the tortfeasor’s insurer.  In any case, the claimant possesses no control over the QSF’s assets—they are under the control of the QSF administrator and the court.

1.  Single Claimant or Pre-Allocation Triggers of Economic Benefit Result in an Absurdity and Conflict with Canons of Professional Conduct

The assertion that there can be no allocation of the damage recovery amount among the claimants prior to the QSF being funded produces an absurd result.  Under this theory, an allocation gives the individual the economic benefit of her portion of the damage recovery.  Yet, every case requires an allocation before distribution occurs.  Whether allocation occurs before the QSF is established or seconds before disbursement of funds, under this theory, economic benefit triggers.  This means no QSF could ever originate a qualified assignment—even when the QSF is established for the benefit of multiple claimants.  Congress obviously did not intend this result.

The allocation theory discussed above also conflicts with the American Bar Association Model Rules of Professional Conduct.
  Rule 1.8(g) states:

A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients . . . unless each client consents after consultation, including disclosure of the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.

The older American Bar Association Model Code of Professional Responsibility Disciplinary Rule DR 5-106(A) is essentially the same:

A lawyer who represents two or more clients shall not make or participate in the making of an aggregate settlement of the claims of or against his clients, unless each client has consented by to the settlement after being advised of the existence and nature of all the claims involved in the proposed settlement, of the total amount of the settlement, and of the participation of each person in the settlement.

Under allocation theory, economic benefit occurs if a global settlement amount offered for the benefit of multiple plaintiffs is allocated before the money is paid into a QSF or at any time before the money is distributed.  However, if the attorney is to avoid a professional liability claim for violating the ethics standard applicable to her jurisdiction, all settling parties must be informed of their individual share before the offer is accepted.  Nevertheless, this has not kept some attorneys from writing tax opinion letters that contravene both of these conclusions.

2.  Unavoidable Single-Claimant Situations Should Not Cause Economic Benefit

Attributing economic benefit in section 130 assignment cases with a single claimant denies the benefit of tax-free periodic payments to certain types of claimants simply because the victim is unavoidably in single-claimant circumstances.  It is doubtful that Congress intended this result, considering its stated position that the origin of the claim is the determining factor for eligibility, not the recipient of the physical injury.

Section 468B allows a defendant in a mass tort case to settle before all the plaintiffs have been identified.
  As an example of the potential injury wrought by the economic benefit theory, suppose an explosion and fire in a building where the number of occupants at the time of the accident cannot immediately be determined.
  If only one body is recovered and the spouse brings suit on a negligence theory against the building owner, the court may be petitioned to establish a QSF in case more victims are later identified.  If granted, the creation of the QSF releases the defendant from the tort liability to all victims because the QSF is substituted for the building owner under a novation.  Thus, the QSF assumes all liability for the damages caused by the explosion and fire.  If no more victims are identified, the entire fund assets may be paid to only one claimant.  Certainly, the drafters of section 468B never intended to condition the availability of tax benefits on the existence of more than one victim.

Another potentially unjust single-claimant situation exists when state probate law requires that the estate’s personal representative bring all claims in wrongful death cases on behalf of the estate.  This representative is a single claimant, even though numerous heirs of the decedent might be in the position to receive distributions of any damage recover from the estate.  It would have been quite anomalous for Congress to have intended section 468B to preclude the heirs in these situations from receiving the tax benefits of a structured settlement.  Yet, those who maintain that the creation of a QSF for a single claimant automatically triggers economic benefit would do exactly that.

3.  Code Section 468B Was Not Created Exclusively for Mass Tort Cases

Prior to a 1988 amendment of section 468B, court-controlled class action settlement funds were not subject to tax at the fund level.
  Instead, individual claimants were subject to income tax on their respective shares of fund earnings, when such earnings were paid to them.  A provision taxing income earned by such funds had been included in the Tax Reform Act of 1986 but was omitted from the Code.  Section 1810(f)(5)(A) of the Technical and Miscellaneous Revenue Act of 1988 (TAMRA) added section 468B(g), which clarified Congress’s intent to subject a settlement fund to current taxation regardless of whether a DSF election was made.

Nothing in the legislative history of section 468B suggests that settlement funds were to be used exclusively for multiple-claim cases, that there needed to be a specific reason for the fund’s creation, or that there was a specified minimum duration period for a fund’s existence.
  Yet opponents of the use of the QSF for single-claimant cases regularly assert all of these conditions.

4.  The Structured Settlement Carve-Out Does Not Apply to Other Deferred Compensation

Treasury and the Service need not be concerned that a narrow interpretation of the judicially created economic benefit doctrine for structured settlements establishes precedent for the narrowing of economic benefit when applied to other deferred compensation situations.  The basic economic benefit doctrine is unchanged.

As noted earlier, Congress has expressly noted on at least three occasions that economic benefit does not attach in structured settlement situations as easily as it might attach in other types of deferred compensation agreements.  Court decisions in this area likewise suggest that a narrow interpretation of economic benefit is appropriate in the case of structured settlements.  In Childs v. Commissioner, the Tax Court rejected the Service’s position that the right of attorneys to receive periodic payments on behalf of their clients, in satisfaction of the clients’ debt for attorney fees, was funded or secured.
  The court held that the cost of the annuity contract funding the structured settlements received by the taxpayers in satisfaction of attorney’s fees represented mere “unfunded promises,” and did not constitute “property” under section 83.
  Therefore, it was not taxable in the year of purchase.  The issue appealed by the Service to the Eleventh Circuit was whether the purchase price of the annuities constitutes “property” per Code section 83 and, if so, whether that “property” was transferred.
  The circuit court rejected the Service’s position and upheld the Tax Court ruling.

While the decision in Childs broadened the class of payees covered under structured settlements to include attorneys, it leaves intact the requirement that the periodic payments must result from a judgment or settlement where the payments to the claimant are on account of a personal physical injury or sickness within the meaning of section 104(a)(2).  Congressional expression of the fact that economic benefit does not attach in structured settlement situations and the Childs decision take place in the context of periodic payments for section 104(a)(2) damages.  The basic economic doctrine remains intact if Treasury and the Service issue the written guidance requested on whether a QSF established for the benefit of a single claimant may make a qualified assignment within the meaning of section 130.  This is a carve-out that provides exceptions to the broad rule.  The difference between structured settlements and other garden-variety deferred compensation agreements is easily distinguishable.

E.
Summary

Congress has shown that it did not intend the judicial doctrine of economic benefit to apply to a designated settlement fund or qualified settlement fund created for the benefit of a single claimant.  The single claimant would not have access to the amount transferred into the QSF because it is: (1) controlled by the QSF administrator, who is independent of the claimant; (2) subject to the continuing jurisdiction of a court or other governmental agency; and (3) not even dedicated to the claimant’s benefit until a settlement agreement between the claimant and the QSF is executed.  Revenue Ruling 79-220 held that when funds or an asset (annuity) are held for the benefit of a claimant (a single claimant under those facts) to provide periodic payments, and the claimant has no control over those funds, the claimant does not have constructive receipt or economic benefit of those funds.
  Under the facts of Revenue Ruling 79-220, the claimant was entitled to receive periodic payments generated by the assets being held for the claimant’s benefit.  Where the assets are simply being held in the QSF, the claimant rights has no rights to future payments until a settlement agreement is executed.
  This creates additional distance between the funds and the claimant that did not exist in the facts of Revenue Ruling 79-220, strengthening the argument that there is no economic benefit.

Congress specifically agreed, through the legislative history of both the House and Senate for the Periodic Payment Settlement Tax Act of 1982, with the Service’s interpretation and findings in Revenue Ruling 79-220.  It accepted that neither constructive receipt nor economic benefit should apply when the single claimant had no control over the funds being held for his benefit.
  Congress expressly stated that it was codifying the existing law.

The congressional intent in the Periodic Payment Settlement Tax Act of 1982 is clear and unambiguous.  Allocation theory, which turns every QSF claimant into a single claimant at the instant there is an allocation of the QSF’s assets, results in absurdity.  It renders all QSFs unable to make a qualified assignment, and is in conflict with the ABA Model Rule of Professional Conduct 1.8(g) and the ABA Model Code of Professional Responsibility’s Disciplinary Rule 5-106(A).
  Moreover, certain situations result in unavoidable single claimants, and Congress never intended to exclude them.

Congress has indicated through subsequent legislation, such as the Technical and Miscellaneous Revenue Act of 1988 and the Victims of Terrorism Tax Relief Act of 2001, that the economic benefit doctrine should not be expansively interpreted.  The narrower definition of economic benefit provides the claimant some rights for the payee in the funding asset itself that Sproull and successive case law has not allowed in defining the broad rules of the economic benefit.
  Decisions by the courts also suggest a narrower definition of economic benefit in the case of structured settlements.  The Tax Court’s decision in Childs, as affirmed by the Eleventh Circuit, confirms that the economic benefit doctrine does not apply even to attorneys who collect all or part of their attorney fees in periodic payments from clients entitled to damages excluded under section 104(a)(2).
  Congressional action and the decision in Childs provide controlling authority that economic benefit does not attach to any payee in a structured settlement, so long as the payee has only the rights to the future payments and does not control the qualified funding asset.  The claimant may, however, have a right to a security interest in the funding asset, and he may sell, assign, pledge, encumber by some other form, or alienate by consideration the future payments.

III.  The Case for Treasury to Act Immediately

Assuming that a qualified assignment can be made from a single-claimant QSF, the important matter is whether Treasury and the Service will provide written guidance.  I argue that the Secretary of the Treasury is obligated to issue written guidance on this matter.
To put this discussion in perspective, one needs to understand (1) the rampant tortious and possibly illegal conduct that exists today in the structured settlement industry; (2) the public policy that is violated in the course of this conduct; (3) the false doubts created by the property and casualty (P&C) companies and those who collaborate with them to perpetuate the illegal and tortious activity; and, (4) the anxiety and uncertainty created in the public by the mixed signals emanating from Treasury and the Service.

While these factors are not technical tax issues, they certainly bear on whether “needful” guidance is lacking and on the urgency of such guidance.
  These factors are not offered as an ad hominem attack intended to appeal to personal prejudices instead of reason.  Deciding the technical tax issue (whether economic benefit attaches) should be done wholly on the merits of the arguments, and the arguments are abundantly clear that economic benefit does not attach to funds transferred to a QSF.  However, deciding whether or not to issue guidance is a tax issue—though not a technical one—which must be decided in the context of the Treasury Secretary’s duty to act and in consideration of broader public policy established by Congress.  A decision not to act is still a decision.  All of the ugly factors described here are tax issues because they relate directly to the need for publication of tax treatment guidance.

A. Injury Victims Are Injured Again When Fraud Is Committed on Them

The P&C insurance industry and the brokers who make exclusive “approved broker” deals do so to perpetuate their control over structured settlement transactions.  For too long, P&C companies and their brokers have taken the unsupportable position that, as long as the claimant is provided the benefits promised during settlement negotiations, there is no issue if the cost of the periodic payments is less than what was represented due to undisclosed rebating or shopping that takes place after the settlement terms are agreed upon. They appear to have reckoned that because these practices are widespread, they are acceptable.

In two recent decisions, Lyons v. Medical Malpractice Insurance Association
 and Macomber v. Travelers Property and Casualty Corp., courts have come out the other way.
  In Macomber, the Connecticut Supreme Court described this kind of conduct as a “rebating scheme” and a “short-changing scheme.”
  The Macomber case will no doubt have an effect on structured settlement practices by P&C companies in Connecticut and beyond.

The extent of rebating by structured settlement brokers is unabashedly broad, as the president and CEO of the largest structured settlement brokerage, Robert Blattenburg of Ringler Associates, Inc. stated in a recent letter:

It is interesting to note that these types of commission sharing or reduced commission agreements are routine in the structured settlement industry.  A significant number of the large casualty carriers, self insured’s [sic.] and insurance agencies have or have had these types of arrangements.  Likewise, the majority, if not all of the national structured settlement firms are parties to these types of agreements, including EPS, SFA, Cambridge Galaher, Pension Company, Settlement Planning, American Settlements, Diversified Settlements, Financial Settlements, Brant-Hickey Associates, Settlement Associates, and The Alliance.  Last year these firms along with Ringler accounted for in excess of 70% of the structures arranged by independent brokers.

The above letter was written before the Connecticut Supreme Court’s Macomber decision.  No brokerage besides Travelers was a defendant in Macomber.

Ringler Associates accounted for approximately $1.6 billion in structured settlement annuity premiums in 2001—nearly twenty-seven percent of the entire $6.12 billion generated in the U.S. by members of NSSTA.
  Ringler’s marketing plan relies heavily on the rebating scheme its president commented on. When a liability insurer or self-insured entity enters an agreement with a brokerage like Ringler, the relationship is called a “national account” or “national program.”
 These relationships are monitored centrally and a list showing the amount of the rebate and which other brokerages have relationships with the same entity is provided to each Ringler structured settlement specialist.
  Brokerages on the list are called “approved brokers.” These relationships are designed to prevent a structured settlement specialist engaged by the plaintiff or the plaintiff’s attorney from being able to handle the annuity sale transaction.

P&C company and self-insured control over the structured settlement process does not stop with the brokerages.  These entities also maintain an “approved market list” of life insurance companies that the P&C company or self-insured defendant will allow to be purchased as the funding asset for a structured settlement.  In most cases, the periodic payment liability is transferred by novation to a third-party affiliate of the issuing life insurance company (the assignee), through a section 130 qualified assignment.
  When this occurs, the injury victim (as ultimate consumer/payee) assumes the risk of assignee default, not the assigning defendant or insurer.  This suggests that approved lists of annuity companies are maintained for reasons other than the protection of the defendant or its liability insurer or even for protection of the claimant, to whom the defendant or liability insurer owe no duty.
  This “approved market list” network is designed to control who gets the annuity premium and who gets the commission.
  Companies such as CNA, Allstate, Hartford, Liberty, SAFECO, St. Paul, State Farm, Travelers and USAA have announced their intention to recapture damage dollars as annuity premium for their affiliate life insurance companies.

NSSTA had the opportunity to take a stand against rebating when a 1989 study it commissioned from LeBoeuf, Lamb, Leiby & MacRae, L.L.P. (LeBoeuf) warned that certain commission sharing practices practiced by structured settlement brokers possibly violated anti-rebating laws.
  The LeBoeuf study also noted:

There has been little State enforcement of anti-rebating laws and many insurance departments’ failure to apply the anti-rebating laws to ‘indirect’ rebates may be due more to the subtlety of the transaction and the lack of specific guidance from the courts or State attorneys general on what constitutes an “indirect” rebate, than any conscious policy to permit the practice.

We believe that a program to alert State regulators to the practice could be devised that would result in greater scrutiny of these practices which appear to contravene statutes. However, any such collective activity to enforce these anti-rebating laws raises a number of sensitive issues, not addressed in this memorandum, and we would welcome the opportunity to discuss these with your group.

Instead of alerting state regulators of the need to curb rebating within the structured settlement industry, NSSTA chose to let its members make their own decisions.  NSSTA “uncovered all the information that pertained to the matter at hand; it had the information professionally analyzed; and it presented both the raw information and the findings to the membership so they could make informed decisions within their own company on the matter at hand.”
  The result has been the proliferation of rebating throughout the country that we see today.

B. Settlement Funds Provide Choices for Ultimate Consumers

Plaintiffs’ advocates argue that it is well settled in common law and in free-market society that the consumer has the ultimate right of choice.  In their view, the consumer has the right to select a product from all products available in the marketplace.  Along with choice of product, the consumer has the right to choose from whom they will buy.  Consumer choice is protected in numerous federal laws, such as the antitrust laws,
 which indicate a public policy preference to let the free market decide what products get sold.

Insurance laws are adopted by states to protect the consumer.  Even though the claimant in a structured settlement will not own the annuity (ownership would cause the loss of tax benefits), when the transaction is complete the annuity company will be making direct periodic payments to the claimant or other payee.  In that sense, the claimant is the ultimate consumer. Neither the defendant nor its liability insurer will depend on the product to perform as promised by its issuer, because they are not the consumer.  The victim/claimant is the ultimate consumer.  The claimant’s status as ultimate consumer suggests that he should be able to select the annuity broker.  Allowing the claimant to choose the broker would help avoid the abuses and unfair practices that can occur today.

There are any number of reasons for choosing a QSF.
  While any particular reason could be a valid reason for creating a QSF, the law does not require that there be a reason.
  Likewise, there is nothing in the Code, legislative history, regulations, or rulings to suggest that a reason is necessary or that the QSF exist for a minimum length of time.  The only requirement is that the QSF comply with Treasury Regulations section 1.468B-1(c).

As long as there is no definitive guidance from Treasury and the Service, those whose business plans revolve around controlling the choice of annuity providers can continue to sow seeds of doubt among injury victims, their lawyers, and the courts that adverse tax consequences will result.  Definitive guidance should end these campaigns to discredit the use of the QSF in single-claimant scenarios.

C. “Approved Lists” Enable Companies to Control Annuity Placement and Who Gets Paid

A system of “approved markets” operates ostensibly to protect the liability insurers from defaults by annuity issuers.  Yet, starting in 1983, the liability to make future payments as part of a settlement agreement could be transferred to a third-party obligor.
  This means that the defendant or liability insurer no longer has a legitimate reason (stemming from default concerns) to dictate which annuity company, obligor, or secondary guarantor the claimant selects.  Once the periodic payment obligation is assumed by the assignment company, the original obligor is released not only from the original tort liability, which occurs in the settlement agreement, but also from the periodic payment obligation, which is created in the settlement agreement.  The only possible recourse the claimant has to the original obligor is for things like misrepresentation of value on which the claimant has relied, or in the case of default, for dictating the choice of annuity markets and guarantors.  The claimant assumes all risk once the periodic payment obligation is assigned to the third party.

An example of the approved market list program, typical of most, is the one maintained by Allstate.  An internal memo explains it as follows:

The Structured Claim Settlement process is initiated with a call to a P-CSSO/Encompass approved Broker. Provided with the pertinent case information, the Broker is asked to formulate proposals that address the needs of the Claimant. The proposals provided by the Broker should be quoted with Allstate Life as the annuity issuer. . . .

Although our initial objective is to place the business with Allstate Life, occasionally, a claimant or claimant’s representative requests another life insurer be quoted. Reasons for the request could be 1) Claimant and/or attorney preference for a company known to them; 2) Knowledge of a more competitive price (provided by a plaintiff broker/consultant or a codefendant broker); or 3) Court directive.

When a request of this type occurs due to price considerations, the Broker is required to provide Allstate Life’s Structured Settlements Sales Support with a last right of refusal to match the lower cost and to obtain confirmation that this process has been carried out.  In most cases, Allstate is able to issue the annuity at the competitive price.

Requests based on Claimant preference are more difficult to resolve.  Our efforts are to address the needs of the Claimant. In the limited number of situations in which Allstate Life is not the company of choice, the Broker is required to quote from the following approved insurer list. . . .

When the liability P&C insurer restricts the choice of annuity markets to about seven or eight of the approximately twenty viable and highly-rated companies in the marketplace, chances are good that the claimant loses at least some of the benefits of competition.  Annuity issuers on a list of “approved markets” do not need to be as competitive as the rest of the marketplace because the claimant cannot choose a market that is not on the list.  This means that markets on the approved list have more opportunity to keep their prices high.

D. Denial of Tax Benefits from a Structure Violates Public Policy

When a settling claimant is presented with a Hobson’s choice of periodic payments either from a life insurance company affiliated with the tortfeasor’s liability insurer or a cash lump sum (and loss of the subsidy intended by Congress to entice injury victims to elect periodic payments), it is not surprising to see claimants opt for the cash instead of the structure.  Denying the opportunity to receive tax-free periodic payments is contrary to public policy, which provides a federal subsidy as encouragement to the victim to elect periodic payments to protect against spendthrift behavior.
  The practice of limiting a claimant’s choice of annuity markets has adversely affected the growth of structures.
  Structures are good public policy because the use of the qualified settlement fund removes the defendant and its insurer from the damage recovery disbursement decision and increases their acceptance by plaintiffs.  By discouraging the use of structures, for profiteering or other reasons, defendants and their insurers are acting in contravention of public policy.

While the actions of P&C companies and their agents is not a technical tax issue, it is a public policy issue with its genesis in a report from the Joint Committee on Taxation.  The main thrust of this report was to discuss proposed legislation to initiate a tax on the purchase of future settlement payments.  The purpose of the tax benefit intended by Congress was made clear in the following excerpt:

[I]t can be argued that the choice of the lump sum settlement may create an externality, that is, a cost to taxpayers at large, not borne by the individual who chooses the lump sum settlement.  This externality could arise as follows.  The amount of damages in a case involving personal physical injuries or physical sickness may be based on the lifetime medical needs of the recipient. If a recipient chooses a lump sum settlement, there is a chance that the individual may, by design or poor luck, mismanage his or her funds so that future medical expenses are not met. If the recipient exhausts his or her funds, the individual may be in the position to receive medical care under Medicaid or in later years under Medicare.  That is, the individual may be able to rely on Federally financed medical care in lieu of the medical care that was intended to have been provided by the personal injury award.  Such a ‘moral hazard’ potential may justify a subsidy to encourage the use of a structured settlement arrangement in lieu of a lump sum payment to the recipient, to reduce the probability that such individuals need to make future claims on these government programs.  Under the structured settlement arrangement, by contrast to the lump sum, it is argued that because the amount and period of the payments are fixed at the time of the settlement, the payments are more likely to be available in the future to cover anticipated medical expenses . . . .

The benefit referred to as a “subsidy” is intended to provide an incentive for physically injured claimants to accept periodic payments and thus guard against spendthrift behavior that might later make these victims wards of society.  Despite Congress’s intent to provide victim’s with this benefit the threat of lost of tax benefits can be used as leverage to force injury victims into allowing the liability carrier to dictate the selection of the annuity issuer and the structured settlement specialist to receive the commission.

E. The Need for Guidance Has Been Created by Treasury and the Service

The need for additional guidance from Treasury and the Service has been created in part by those agencies.  NSSTA has widely distributed a letter referring to a conversation between a representative of an insurance company member of NSSTA and an unnamed person at the Service, indicating that single-claimant QSFs were subject to adverse tax treatment.
  The author, after contact with officials, has determined and reported that there is tension within the Service on this subject.

Hogan & Hartson, LLP, which serves as general counsel and tax counsel to NSSTA, is in regular communication with and makes frequent visits to staff attorneys at Treasury and the Service.  Based on these communications, the firm has reported to the NSSTA membership on numerous occasions its conclusion that there is a risk of adverse tax treatment when a qualified assignment is made from a QSF created for a single claimant or when there has been a prior allocation of the funds to be transferred.  For example, Hogan & Hartson attorney William L. Neff said in his written remarks, Ability of Section 468B funds to Make Section 130 Assignments, to the NSSTA 1997 Annual Meeting:

The IRS is aware that single party and related party section 468B funds are being implemented.  It is the view of certain IRS officials that section 468B does not override the general rules on constructive receipt and economic benefit.  If constructive receipt and economic benefit rules apply, there could be no section 130 assignment from a one-person section 468B trust.  The funding of the 468B trust and the elimination of all possible claims against the trust other than the single claimant would cause that claimant to have the economic benefit of the funds in the trust.

In the view of these officials the purpose of section 468B was to deal with the problem of “homeless” income, i.e. income on accounts, escrows and other funds that all parties treated as attributable to some other party.  Section 468B provides that the account, escrow, fund or trust is itself a taxable entity.  The statement in the regulations that a section 468B trust is a trust is established [sic.] “to resolve or satisfy one or more contested or uncontested claims” is a part of the definition of a “qualified settlement fund” and nothing more.  That the “one or more” phrase is repeated in Revenue Procedure [93-34]
 authorizing qualified assignments from qualified settlement funds again in only part of the definition of a qualified settlement fund under section 468B.  Just because the fund is a section 468B fund does not mean that every assignment of a settlement of a section 104(a)(2) claim will qualify under section 130.

These same IRS officials acknowledge that other IRS officials may have the view that the regulations under section 468B, as applied in Revenue Procedure [93-34], do amount to an over-ruling of the general rules of constructive receipt and economic benefit to some extent, at least if there is more than one claimant.  Under the rules of economic benefit, a third party assuming the liability to make payments to a claimant would be treated as the receipt of the present value of all future payments by the claimant.  Congress clearly could not have intended this result or section 130 would not work in any circumstances.  It follows that Congress must have intended to overrule these general rules when applied to section 130 qualified assignments despite the explicit statement in the legislative history to the contrary.  If the general rules of constructive receipt and economic benefit do not apply to section 130 qualified assignments, in general, these other officials conclude that constructive receipt and economic benefit do not necessarily apply to section 130 qualified assignments from section 468B funds particularly in light of the “one or more” language in the regulations and Revenue Procedure [93-34].

It is significant to this discussion that Neff reported an internal division of opinion among Service staff members as to the answer to this question.  This is disturbing news to physical injury victims and their attorneys who desire to have settlement damage recovery funds paid into a QSF.

Neff’s presentation to the NSSTA annual meeting obviously meant to discourage the use of QSFs in single-claimant cases.  He concludes that, “it is my opinion that single claimant section 468B funds cannot do qualified assignments.”
  Neff bases his conclusion on the concept of economic benefit, arguing that the claimant would be treated as having received the amount transferred to the QSF because “the claimant will get everything—there is no one else.”
  But, as I have pointed out, the Service reached the opposite conclusion in Revenue Ruling 79-220, when it held that there was no constructive receipt or economic benefit in a structured settlement where the obligor held a funding asset exclusively for a single payee, but the payee had rights only to the periodic payments.
  Congress specifically agreed with the Service in the House and Senate reports accompanying the Periodic Payment of Judgments Tax Act of 1982, stating that it did not intend to change existing law, only to codify it.
  The reports cited Revenue Ruling 79-220 as one of three rulings integral to existing law, noting specifically that constructive receipt and economic benefit did not apply.
  Payment into a section 468B fund (QSF) provides an additional layer of separation between the fund and the claimant, because the claimant is not even a payee until the fund settles with the claimant.

Neff’s analysis is similarly flawed in his discussion of a section 468B fund that is created for the benefit of multiple claimants.  He says:

I believe the real tax concern for “qualified assignments” from a section 468B fund involving related parties is that the parties would have agreed in advance of the funding of the section 468B fund on the share of each of the parties. If there is an agreement among the claimants as to shares, that agreement may become an enforceable agreement on the funding of the section 468B fund and the release of the defendant and defendant’s insurer.  If there is such an agreement, claimants would have received an economic benefit on the funding of the section 468B fund and a qualified assignment could not be made by the section 468B fund.

. . .

In a challenge to an assignment from a section 468B fund, the IRS and the courts would consider all surrounding facts and circumstances to determine if an enforceable agreement as to shares in the settlement was in place prior to the purported “qualified assignment.”  One fact that could be given considerable weight would be the period of time between funding the section 468B fund, the resolution of each parties’ claims against the fund and the “qualified assignment.”  If the period is short, for example, all taking place over the space of a few hours, it seems probable that the parties have already agreed as the shares of the settlement.  Section 468B funds frequently have elaborate procedures for resolving claims against the funds spelling out notice procedures, factors considered, hearing rights, and appeal rights.  The absence of such procedures would indicate the procedures were unnecessary because there were no disputes to resolve.

The fallacy of these arguments is that they all depend on the theory that there can be no allocation of the damage recovery amount among the claimants prior to the QSF being funded.  If there is an allocation, under this theory the individual has the economic benefit of her portion of the damage recovery.  This reasoning omits the fact that, in every case, before distribution can occur, there must be an allocation.  Whether that allocation occurs before the QSF is established or seconds before disbursement of the funds, under this theory economic benefit triggers and there can be no qualified assignment from the QSF.  Therefore, even when a QSF is established for the benefit of multiple claimants, economic benefit will always occur.  Congress obviously did not intend this result.

In a February 2001 memorandum to the NSSTA board, Neff again reported on recent contacts he had made with the Service to determine the status of pending matters relating to section 468B.
  Again, his report illustrates significant internal tension over whether a qualified assignment may be made from a QSF created for the benefit of a single claimant.  The message to the structured settlement community and the general public is still very unsettling.  Apparently nobody within Treasury or the Service knows what the outcome of a ruling on this matter would be.  Neff wrote:

The responses of the IRS staff to my inquiries made it clear that the staff already had a high degree of familiarity with the use of section 468B trusts in connection with structured settlements.  They were aware that section 468B trusts had been used in connection with structured settlements in single plaintiff tort cases and advised me that there may be no consensus regarding the use of section 468B trusts in connection with structured settlements that involve a single plaintiff.

The informal view expressed in the IRS branch was that section 468B deals with the issue of “homeless” income during the pendency of litigation, after a fund has been created.  The reference to “one or more claims” in the Treasury Regulations under section 468B and in the revenue procedure is definitional regarding what is covered by section 468B.  The reference to “one or more claims” is not viewed as having any interpretive bearing on constructive receipt or economic benefit issues that might arise in conjunction with section 130 qualified assignments of structured settlements involving section 468B trusts.  The IRS staff volunteered that the issues of constructive receipt and economic benefit are more complicated if there are multiple claimants with derivative claims and if minors are involved.

These individuals also noted that they were aware that section 468B trusts which had very limited period of existence were being used in tort cases.  They suggested that this may not be consistent with the legislative purpose of section 468B which was to deal with the taxation of “homeless” income after a claim was funded but before the damages were distributed.

The individuals at the IRS stated that they understood that some individuals, particularly at Treasury, may have a more expansive view of the scope of section 468B in tort cases.  They have heard it suggested that the “one or more claims” language may be sufficient to override normal constructive receipt and economic benefit rules to allow assignments in single plaintiff cases using section 468B trusts.  Particularly considering the change in personnel that is likely to occur in connection with the change of administration, the individuals at the IRS would not hazard a guess as to the “governmental” position on the application of section 468B to single plaintiff section 130 assignments.

Others in the industry appear to be using Treasury’s inaction to their benefit.  For example, John McCulloch, Director of Structured Settlements for Allstate Life Insurance Company, gave a presentation called Qualified Settlement Funds (468B) to the regional meeting of the NSSTA held in January 2004 in Los Angeles.  His presentation recounted many of the usual arguments against the use of single-claimant QSFs to make qualified assignments.
  After defending his company’s position, McCulloch concluded that “[w]ith the posture of Treasury at question and the issue unresolved, we choose to wait for clarity from Treasury.”

This conflicts with the actions of Steven Boger, former vice president for structured settlements at Allstate,
 who wrote a letter to Treasury and Service officials dated July 24, 2003, while serving as president of the NSSTA.  Boger’s letter opposed the need for written guidance on qualified assignments from single-claimant QSFs.
  He offered the history of Revenue Procedure 93-34, which he said was published at the instigation of NSSTA in 1993 and which did not request guidance for single-claimant cases. Boger said:

In the individual tort claimant situation, there was no such need for guidance because the defendant (or its liability carrier) making the section 130 qualified assignment clearly was “a party to the suit or agreement” under Code section 130(c)(1) and hence the claimant in an individual tort situation clearly could avail himself or herself of the section 130 periodic payment mechanism already.  Therefore, Rev. Proc. 93-34 was not intended to address the situation of a single claimant.

Boger subsequently led a delegation from NSSTA to meet in late September 2003 with Treasury and Service officials, presumably to lobby against the issuance of formal guidance.
  Boger’s efforts to persuade Treasury and the Service not to issue guidance on the single-claimant QSF combined with McCulloch’s statement that Allstate is waiting “for clarity from Treasury” to ring hollow.
  Industry seems to prefer avoidance of definitive answers to the tax treatment questions raised by McCulloch in his January 2004 presentation to NSSTA.  Others have joined in the campaign to create doubt over the viability of single-claimant QSFs. Frank A. Pension is owner of The Pension Company, and a longtime structured settlement broker and staunch advocate of defense control over the structured settlement process.  Pension, who is not an attorney, gave an affidavit that was filed with the court in a case in which the proposed use of a QSF would remove his company entirely from the settlement process.  The defendant or its insurer, Pension’s client, had agreed to pay $1.85 million for the benefit of the claimant, part of which was due to be structured.  He attached, as supporting documentation, both the above-cited Neff memorandum to the NSSTA Board of Directors and a copy of Neff’s presentation to the NSSTA Annual Meeting.
  Pension’s statement reads, in part:

The plaintiff in this case proposes to utilize a 468B Trust, though it involves only an individual claim [Emphasis in original.] against the defendants. Arbitrarily citing only the “one or more” language associated with Revenue Procedure 93-34 and the Treasury Regulations associated with § 468B of the Code, the plaintiff not only contends that a § 468B Trust can be created to fund a tax-free structured settlement in this case outside a class action scenario, but also suggests ignoring the other applicable tax law principles of constructive receipt and economic benefit.  This is arguably an abuse of the 468B status and could destroy the tax-free aspect of all the future periodic payments to the infant, Alfonse D. Scinta. Neither the IRS nor the Treasury Department have issued any rulings or regulations that creating a structured settlement from a 468B settlement fund under the circumstances involved here for a single claimant or a family unit with no real adverse economic interests would receive tax-free status.  To the contrary, it seems more probable that this transaction would trigger severe adverse tax consequences to the infant, Alfonse D. Scinta.

McCulloch’s presentation follows a request for clarification by some very knowledgeable tax practitioners at Skadden, Arps, Slate, Meagher & Flom, LLP.  Members of that firm submitted a letter dated June 19, 2003 requesting that the Service and Treasury publish guidance for section 130.
  This letter requested clarification that assignment of a liability to make periodic payments does not fail to be a “qualified assignment” for purposes of section 130 solely because the settlement proceeds are held temporarily in a qualified settlement fund, as defined in Treasury Regulations section 1.468B-1(c), before the periodic payment liability is assigned.
  The letter and its attachments recommended an amendment to Revenue Procedure 93-34 and suggested text that would modify and supercede that Revenue Procedure to make clear that a QSF may make a qualified assignment under section 130 in single claimant cases.

The industry is using reports of conflict within the Treasury to maintain the status quo.  Since the apparent confusion is being used to contravene public policy, Treasury itself is creating the need for clarification.  Treasury needs to issue written guidance.

IV.  Conclusion

The Secretary has the power to issue rules and regulations, and “shall prescribe all needful rules and regulations.”
  Treasury Regulations section 1.468B and Revenue Procedure 93-34, which both became effective in 1993, do not adequately provide all “needful” guidance for the promulgation and enforcement of Code section 468B, which was enacted as part of the Tax Reform of 1986 and amended under the Technical and Miscellaneous Revenue Act of 1988.

Victims and their families are being injured by P&C companies and their “approved list” structured settlement specialists.  This behavior contravenes public policy.  The “subsidy” of tax-free growth being made available to physical injury or sickness victims in tort claims, a public policy intended by Congress,
 is wrongfully being withheld by self-insured entities and P&C insurance companies, their claim adjusters, the attorneys they hire to defend their insured tortfeasors, and approved brokers who have agency relationships with the insurers.  This withholding of the subsidy is done to force injury victims to allow the defense to dictate who will issue the annuity and who will receive the commission.

The majority of this behavior would be averted through widespread use of QSFs, whether for multiple claimants or single claimants.  The structured settlement industry in its current formulation is actively conducting a campaign to maintain the status quo by planting seeds of doubt in the minds of injury victims and their attorneys that the victims are at risk for adverse tax consequences if a QSF is used.  The big players in today’s structured settlement industry do not want written guidance on this issue because, without it, they can continue business as usual.

This conduct takes place against a backdrop of government indecision.  Treasury and the Service cannot agree internally on whether a QSF created for the benefit of a single-claimant can make a section 130 qualified assignment.  This paralyzes the process of private rulings, since non-binding private rulings are rendered by non-policymaking staff attorneys who reportedly are in disagreement with the policy makers and among themselves.  The fact that this intra-agency tension has been made public creates even more doubt as to the risk of adverse tax consequences.  As a result, the possibility of adverse tax consequences looms when a QSF is used not just in single-claimant cases, but in other cases where the claimants are related and the allocation process is not arm’s-length.

The public deserves clear guidance from the government on how the Code will be administered and enforced, particularly since more than $6 billion annually is at issue.
  The case for priority on interpretation of this issue is even stronger when one considers the protracted period that has elapsed from the time the law was enacted in 1986 to the present.  The Secretary of the Treasury has a duty to decide the policy question and promulgate an outcome without further delay.

The technical tax arguments are persuasive—economic benefit does not attach to assets of a QSF while they are being held temporarily for further distribution.  Despite the strength of the case for the position that economic benefit does not attach to such assets, the evidence of internal tension at Treasury and the Service on this issue makes a compelling argument that immediate issuance of “needful” guidance is called for.  For political reasons, however, Treasury and the Service may decide not to act.  If there is a decision not to act on the request for published guidance, taxpayers who have suffered physical injuries or sickness through the negligence of others will continue to be victimized by the structured settlement industry.  Or, they might opt to forego their considerable tax benefits.  Either way, the public loses.
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	�	Congress defined the term “structured settlement” in the Victims of Terrorism Tax Relief Act of 2001, Pub. L. 107-134, § 115, 115 Stat. 2427 (2002) (codified at I.R.C. § 5891). Subsection 5891(c)(1) defines a “structured settlement,” for purposes of that Code section, as
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Id. § 589(c)(1). In reality, this definition is not fully inclusive, as there are structured settlements of taxable damages that are neither excluded under section 104(a) nor assignable under section 130.


	�	The concept has spread to the United Kingdom and Canada.  On December 13, 2002, the Australian Federal Parliament passed legislation making tax-free structured settlements available in that country. See Press Release, Senator Helen Coonan, Minister for Revenue and Assistant Treasurer, Structured Settlements and Structured Orders (Dec. 13, 2002), at http://assistant.treasurer.gov.au/atr/content/�pressreleases/2002/130.asp.


	�	A structured settlement’s benefits primarily are twofold: (i) it protects against spendthrift behavior by the injury victim; and (ii) it adds the benefit of tax-free growth of the periodic payment funding asset, so long as the payee does not have constructive receipt or economic benefit of the asset. See Joint Comm. on Taxation, Tax Treatment of Structured Settlement Arrangements (JCX-15-99) (1999) pt. III, available at http://www.house.gov/jct/x-15-99.htm.  This is the first time that Congress has issued a statement of public policy pertaining to structured settlements. A lump sum damage payment on account of personal physical injury or physical sickness (except punitive damages) is otherwise excluded from gross income of the taxpayer. Since Code sections 104(a)(1) and (2) refer to payments made either at the time of settlement or over time, the growth of the annuity or Treasury obligation is also tax-free. I.R.C. §§ 104(a)(1)-(2).


	�	See Rev. Rul. 77-230, 1977-2 C.B. 214; Rev. Rul. 79-220, 1979-2 C.B. 74; Rev. Rul. 79-313, 1979-2 C.B. 75. Congress codified the results of these rulings in the Periodic Payment Settlement Tax Act of 1982. Pub. L. 97-473, § 101, 96 Stat. 2605 (1983) (codified at I.R.C. § 104(a)).


	�	NSSTA voting membership is limited under the group’s bylaws to a single representative of each member life insurance company (Provider Member) and of each brokerage (Producer Member).  A third influential group, the liability insurance companies (User Members), has no vote but exerts control over the brokerages on their “approved broker” lists and through their affiliated life insurance companies. Most self-insured corporations and liability insurers that have quid pro quo arrangements with brokerages to handle the structured settlement aspects of their physical injury liability claims are not members of NSSTA. NSSTA, Bylaws, Article II, in NSSTA Membership Directory 2003-2004.


	�	NSSTA’s influence has waned with the assertion of plaintiffs’ rights to select the broker and annuity provider, but NSSTA still facilitates defense efforts to maintain control.  I discuss some of these efforts infra in Part III.


	�	In Weil Insurance Agency v. Manufacturers Life Insurance Co., several plaintiff brokers sued several annuity issuers and defense brokerages in federal district court based on their defense-only policy, which denied information on costs of structured settlements to brokers who did business with tort plaintiffs. 815 F. Supp. 1320 (N.D. Cal. 1992).  In upholding summary judgment for the defendants, the  Court of Appeals for the Ninth Circuit found that, while exclusion of a competitor may be a prerequisite for finding that a refusal to deal violates antitrust laws, it is not enough to sustain a finding of antitrust injury.  See Legal Econ. Evaluations, Inc. v. Metro. Life Ins. Co., 39 F.3d 951, 951 (9th Cir. 1994).  The court said antitrust laws are concerned about injury to competition, not competitors. Id.  The appellate court acknowledged the injury that occurs from defense-only brokerages, but said, “Weil’s injury does not flow from these competitive harms.” Id. at 953.  The plaintiffs had settled with two of the defendants by the time the appeals court ruling was made.  However, the impact of this litigation was positive in that it influenced the life insurance markets to remove restrictions against doing business with plaintiffs.


		See also the related case of Manufacturers Life Insurance Co. v. Superior Court, 895 P.2d 56, 58 (Cal. 1995).  A settlement annuity broker had brought action against a life insurer, other insurers, competing insurance brokers, trade associations, and an officer of a competing brokerage to recover for violations of several state antitrust acts by boycotting the broker’s business.  The Supreme Court of California, en banc, affirmed the Court of Appeals, holding that (1) the Unfair Insurance Practices Act (UIPA) does not exempt a life insurance company from antitrust laws of the Cartwright Act and unfair business practice laws of the Unfair Competition Act, and (2) a cause of action for unfair competition based on conduct made unlawful by the Cartwright Act is not prohibited by the fact that the UIPA does not create a private civil cause of action. 


		The barrier to entry remained after Weil, as evidenced by a letter addressed to the author from Delphine Evans, Associate, Capital Initiatives (Apr. 9, 1990) (on file with author), in response to the author’s inquiry about being appointed by that company to sell its structured settlement products.  Typical of the annuity market policy is the text of this letter from Capital Initiatives, which was later absorbed by AEGON Financial Services, Louisville, Ky. (which exited the structured settlement marketplace in 2003).  The letter says in part: 


Due to the highly technical and legally complex nature of the structured settlement business, consultants must be able to document their legal and technical expertise in the area of structured settlements.  One of the ways Capital Initiatives ensures this expertise is by restricting our licensing to companies that specialize in doing primarily structured settlement business.  This approach is designed to avoid unduly exposing Capital Initiatives to the many and significant liabilities associated with the structured settlement business.


In order to ensure that Capital Initiatives provides superior service to our structured settlement consultants, we limit the number of consultants we license. . . .


In order to meet our aggressive production goals and to ensure a mutually beneficial relationship, prospective consultants must be able to document the ability to produce at least $2.5-3.0 million in annual premium with Capital Initiatives.
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	�	It was the proliferation of rebating that prompted the request for a study on its legality conducted by LeBoeuf, Lamb, Leiby & MacRae, of Washington, D.C., and reported in a letter from L. Charles Landgraf, May 3, 1989, “Commission Rebates by Structured Settlement Brokers,” to Randy Dyer, Executive Vice President, NSSTA.  This report and the failure of the industry to act on it are discussed in greater detail later in this article. See infra note � NOTEREF _Ref67064500 \h � \* MERGEFORMAT �109� and accompanying text.


	�	NSSTA announced that structured settlement annuity premium sales by its members during 2002 reached $6.12 billion. See Press Release, Peter Arnold, NSSTA, Structured Settlements Industry Maintains Surging Popularity in 2002 (Jan. 30, 2003) (on file with author).  The universal commission rate for structured settlement annuities is 4 percent, according to the author’s experience. Based on $6.12 billion in sales, the total commission paid each year is $244.8 million, including commission withheld from the exclusive brokerages as indirect rebates by some life insurance companies or paid back to their P&C affiliates, as part of an “approved broker list” scheme.
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	�	Amos v. Commissioner, 86 T.C.M. (CCH) 663 (2003).  During a 1997 professional basketball game between the Chicago Bulls and the Minnesota Timberwolves, Dennis Rodman of the Bulls landed on a group of photographers, causing minor physical injuries to photographer Eugene Amos which were compounded when Rodman kicked Amos in the groin.  The parties entered into a “Confidential Settlement Agreement and Release” providing a lump sum payment of $200,000 to the photographer and containing extensive confidentiality provisions for the benefit of Rodman, including the amount paid to Amos.  The Service had sent a notice of deficiency to Amos based on all but one dollar being taxable damages.  The Tax Court was more sympathetic to Amos, allowing $120,000 for his injuries, but still reallocating $80,000 or forty percent as taxable compensation for the confidentiality aspect of the settlement.  The court asserted that the total amount of the settlement was too high to be exclusively for actual physical injuries sustained.
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	�	See Treas. Reg. § 1.468B-1(c)(2) (1993).


	�	See id. § 1.468B-1(c).


	�	See Periodic Payment Settlement Act of 1982, Pub. L. No. 97-473, 96 Stat. 2605 (1983) (codified at I.R.C. § 104(a)).


	�	Memorandum from John McCulloch, Marketing Manager, Allstate Life Insurance Company Structured Settlements, to Allstate employees, Re: Structured Claim Settlements – Approved Life Insurers (Oct. 19, 2001).
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